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APPELLANTS’ BRIEF 
 

JURISDICTIONAL STATEMENT 
 
 Plaintiffs-Appellants (“Plaintiffs”) seek reversal of the District 

Court’s grant of summary judgment in favor of the Defendants-

Appellees (“Defendants”), and seek declaratory and permanent 

injunctive relief barring enforcement of the State statute 430 ILCS 

66/40, which allows non-residents of Illinois with concealed carry 

licenses in their home states to apply for a concealed carry license in 

Illinois, under the Second and Fourteenth Amendments to the United 

States Constitution, and 42 U.S.C. § 1983.  The District Court had 

jurisdiction over this case pursuant to 28 U.S.C. § 1331, 1343, 2201, 

2202 and 42 U.S.C. § 1983. 

 Plaintiff Second Amendment Foundation, Inc., is a non-profit 

corporation, organized under the laws of Washington with its principal 

place of business in Bellevue, Washington.  Plaintiff Illinois State Rifle 

Association is a non-profit corporation, organized under the laws of 

Illinois with its principal place of business in Chatsworth, Illinois 

 This Court has jurisdiction over the matter pursuant to 28 U.S.C. 
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§ 1291, in that on September 19, 2017, the District Court entered an 

Order which granted Defendants’ Motion for summary judgment, and 

denied Plaintiffs’ Motion for summary judgment.       

 i. The order sought to be reviewed was entered September 19, 

2017.  Short Appendix (“SA”) 1.  The accompanying Opinion was 

entered on September 18, 2917.  SA 2-61. 

 ii. There were no other orders tolling the time in which to 

appeal. 

 iii. The Notice of Appeal was filed September 27, 2017.  

Separate Appendix (“App.”) 19.1 

 STATEMENT OF ISSUES 

1. Does the speculative harm of a hypothetical criminal with a 

firearm outweigh the Second and Fourteenth Amendment 

rights of the law-abiding residents of 45 states with 

concealed carry licenses to apply for a non-resident Illinois 

concealed carry license? 

2. Did the District Court err in granting the Defendants 
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summary judgment, and denying the Plaintiffs summary 

judgment and injunctive relief, in its enforcement of 430 

ILCS 66/40, which bans all concealed carry license-holders of 

45 states from even applying for an Illinois non-resident 

concealed carry license, for no reason other than fear and 

speculation?  

 STATEMENT OF THE CASE 

 On October 20, 2016, this Court denied Plaintiffs’ request for a 

preliminary injunction.  Culp v. Madigan, 840 F.3d 400 (7th Cir. 2016) 

(Culp I).  Even though Plaintiffs demonstrated irreparable harm, a 

likelihood of success on the merits, and no legal remedy (since the 

majority Opinion went right to the balance of harms element, Plaintiffs 

presume the majority agreed with the District Court that Plaintiffs met 

these first three factors), this Court weighed the balance of harms in 

favor of the Defendants.  However, this Court noted that “[a] trial in 

this case may cast the facts in a different light.” Id. at 403.   

 Based on Culp I, the District Court on September 18-19, 2017, 

                                                                                                                                                             
1  All references to the Short Appendix will be denoted as “SA,” while references 

Case: 17-2998      Document: 7-2            Filed: 11/07/2017      Pages: 147 (17 of 468)



 

4 
 

granted the Defendants summary judgment and denied summary 

judgment to the Plaintiffs, even though the Defendants still had not 

shown any harm, real or potential, from allowing the non-resident CCL 

applications.  All throughout this case, Defendants have only offered 

speculation and fear.  Nonetheless, applying intermediate scrutiny, the 

District Court found the virtual non-resident CCL application ban 

“substantially related to Illinois’ important public-safety interest.”  SA 

3.  

 However, the statute is just as discriminatory and unfocused as 

always.  Defendants cannot point to a single instance anywhere where 

(1.) harm occurred because someone was allowed to apply for a non-

resident CCL, or (2.) harm was prevented because someone was refused 

the ability to apply for a non-resident CCL.              

The Second Amendment right to bear loaded and usable firearms 

for self-defense purposes, inside and outside of one’s home, has been 

upheld by this Court.  This Court’s ruling in Moore v. Madigan, 702 

F.3d 933 (7th Cir. 2012), led to the passage of Illinois’s Firearm 

                                                                                                                                                             
to the Separate Appendix will be denoted as “App.” 
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Concealed Carry Act (430 ILCS 66/1, et seq.) (“FCCA”).  However, that 

right to concealed carry is denied to most of the United States.  Worse, 

much of the Country continues to be forbidden from even applying for a 

license. 

The issue still before the Court is whether Defendants’ speculative 

and hypothetical harm, rejected as a justification for the infringement 

of Second Amendment rights in this Court’s decisions in Moore, and 

Ezell v. City of Chicago, 651 F.3d 684 (7th Cir. 2011), nonetheless 

allows the State to deny the Second Amendment rights of millions of 

law-abiding persons in 45 states.  This case has been couched in terms 

of “verification,” but it remains the State’s burden to show that the law 

serves its purpose.  Beyond imagination, however, the State has shown 

nothing.   

Because of the potential harm to Plaintiffs and other law-abiding 

persons from enforcement of the challenged statute, and the lack of 

harm to public safety from overturning it, the statute must be enjoined. 
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1. Illinois’s Statute Bars Virtually All Non-Residents from Applying 
for a Concealed Carry License. 

 
430 ILCS 66/40 provides in pertinent part: 

(a)  For the purposes of this Section, “non-resident” means a 
person who has not resided within this State for more than 
30 days and resides in another state or territory. 

 
(b)  The Department shall by rule allow for non-resident license 

applications from any state or territory of the United States 
with laws related to firearm ownership, possession, and 
carrying, that are substantially similar to the requirements 
to obtain a license under this Act. 

 
(c)  A resident of a state or territory approved by the 

Department under subsection (b) of this Section may apply 
for a non-resident license. The applicant shall apply to the 
Department and must meet all of the qualifications 
established in Section 25 of this Act, except for the Illinois 
residency requirement in item (xiv) of paragraph (2) of 
subsection (a) of Section 4 of the Firearm Owners 
Identification Card Act…. 

 
According to the Illinois State Police website, “substantially 

similar” means “the comparable state regulates who may carry 

firearms, concealed or otherwise, in public; prohibits all who have 

involuntary mental health admissions, and those with voluntary 

admissions within the past 5 years, from carrying firearms, concealed or 

otherwise, in public; reports denied persons to NICS; and participates 
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in reporting persons authorized to carry firearms, concealed or 

otherwise, in public through Nlets.” 

Since Culp I, the Illinois State Police has deemed Arkansas, 

Mississippi, Texas, and Virginia “substantially similar” for non-resident 

application purposes.  None of the individual Plaintiffs reside in these 

states.2 

 720 ILCS 5/24-1 provides in pertinent part:  

Sec. 24-1. Unlawful Use of Weapons 

(a)  A person commits the offense of unlawful use of weapons 
when he knowingly: 
 
(4)  Carries or possesses in any vehicle or concealed on or 

about his person except when on his land or in his own 
abode, legal dwelling, or fixed place of business, or on 
the land or in the legal dwelling of another person as 
an invitee with that person's permission, any pistol, 
revolver, stun gun or taser or other firearm. . . ; or... 

 
(10)  Carries or possesses on or about his person, upon any 

public street, alley, or other public lands within the 
corporate limits of a city, village or incorporated town, 
except when an invitee thereon or therein, for the 

                                                 
2 At the time of Culp I, the four approved states were Hawaii, New Mexico, 

South Carolina, and Virginia.  The CCL-holders from Hawaii, New Mexico, and 
South Carolina have since had their licenses revoked despite no individual 
wrongdoing, and despite paying all Illinois fees and complying with all Illinois 
requirements. 
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purpose of the display of such weapon or the lawful 
commerce in weapons, or except when on his land or in 
his own abode, legal dwelling, or fixed place of 
business, or on the land or in the legal dwelling of 
another person as an invitee with that person's 
permission, any pistol, revolver, stun gun or taser or 
other firearm. 

 
(b)  Sentence. A person convicted of a violation of subsection 24-

1(a)(1) through (5), subsection 24-1(a)(10), subsection 24-
1(a)(11), or subsection 24-1(a)(13) commits a Class A 
misdemeanor. 

 
 720 ILCS 5/24-1.6 provides in pertinent part: 

Sec. 24-1.6. Aggravated unlawful use of a weapon 
 

(a)  A person commits the offense of aggravated unlawful use of 
a weapon when he or she knowingly: 

 
(1)  Carries on or about his or her person or in any vehicle 

or concealed on or about his or her person except when 
on his or her land or in his or her abode, legal dwelling, 
or fixed place of business, or on the land or in the legal 
dwelling of another person as an invitee with that 
person's permission, any pistol, revolver, stun gun or 
taser or other firearm; or 

 
(2)  Carries or possesses on or about his or her person, 

upon any public street, alley, or other public lands 
within the corporate limits of a city, village or 
incorporated town, except when an invitee thereon or 
therein, for the purpose of the display of such weapon 
or the lawful commerce in weapons, or except when on 
his or her own land or in his or her own abode, legal 
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dwelling, or fixed place of business, or on the land or in 
the legal dwelling of another person as an invitee with 
that person's permission, any pistol, revolver, stun gun 
or taser or other firearm; and 

 
(3)  One of the following factors is present: 

 
(A)  the firearm possessed was uncased, loaded and 

immediately accessible at the time of the offense; 
or 

 
(B)  the firearm possessed was uncased, unloaded and 

the ammunition for the weapon was immediately 
accessible at the time of the offense. 

 
(d) Sentence. 

 
(1)  Aggravated unlawful use of a weapon is a Class 4 

felony; a second or subsequent offense is a Class 2 
felony for which the person shall be sentenced to a 
term of imprisonment of not less than 3 years and not 
more than 7 years. 

  
A person carrying a concealed handgun in public for self-defense is 

subject to the above-referenced criminal penalties (with certain 

inapplicable exceptions) unless the person had a valid Illinois concealed 

carry license per 720 ILCS 5/24-1.6(3)(A-5),(B-5) and 720 ILCS 5/24-2(a-

5). 

These Code sections prohibit the Plaintiffs, and residents of the 
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“other forty five states” from applying to obtain a CCL, and therefore 

from the public concealed carry of firearms for self-defense. 

Illinois’s claimed purpose for this prohibition is illusory, based on 

all the places non-residents are allowed to possess firearms in Illinois, 

the ease with which someone from a banned state can move to an 

allowed state and immediately apply for an Illinois CCL, the inactivity 

surrounding Illinois CCL holders who leave the State and later return 

without it affecting their CCL status, and the lack of factual support for 

the claim that harm may result from allowing law-abiding persons to 

apply for the non-resident CCL. Therefore, there is no purpose Illinois 

can offer that passes constitutional muster. 

2. The Non-Resident Prohibition’s Impact on the Plaintiffs and 
Similarly-Situated Non-Residents. 

 
Individual Plaintiffs 

Kevin W. Culp is a natural person and a resident of the City of 

Blairsville, State of Pennsylvania.  Culp is an Air Force Colonel who 

until recently was stationed in Illinois, but is now stationed in Ohio.  He 

is a legal resident of Pennsylvania with a Pennsylvania driver’s license 
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and Pennsylvania license to carry a concealed weapon, as well as a 

concealed carry license from Florida.  Culp is also a Basic Pistol 

Instructor and an Illinois concealed carry licensing instructor. (App.34-

35.) 

Marlow Davis is a natural person and a resident of the City of 

Milwaukee, State of Wisconsin.  He possesses a Wisconsin driver’s 

license and a Wisconsin license to carry a concealed weapon.  He is 

retired and spends approximately half of his time in Chicago.  He is the 

husband of co-Plaintiff Freddie Reed-Davis. (App.36-37.) 

Freddie Reed-Davis is a natural person and a resident of the City 

of Milwaukee, State of Wisconsin.  She is the wife of co-Plaintiff Marlow 

Davis.  She possesses a Wisconsin driver’s license and a Wisconsin 

license to carry a concealed weapon.  She is a nurse working in Chicago. 

(App.38-39.) 

Douglas W. Zylstra is a natural person and a resident of the City of 

Munster, State of Indiana.  He possesses an Indiana driver’s license and 

an Indiana license to carry a concealed weapon, as well as a concealed 

carry license and instructor certification from Utah.  Zylstra is an 
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Illinois State Police certified concealed carry instructor working for a 

firearm training company in Lansing, Illinois. (App.40-41.) 

John S. Koller is a natural person and a resident of the City of 

Castle Rock, State of Colorado.  He possesses a Colorado driver’s license 

and a Colorado license to carry a concealed weapon, as well as concealed 

carry licenses from Utah, Nevada and Arizona.  Koller was born & 

raised in Chicago, Illinois, and still has family in the Chicago area, who 

he visits.  He also makes periodic business trips to Illinois. (App.42-43.)   

Steve Stevenson is a natural person and a resident of the City of 

Aurora, State of Colorado.  He possesses a Colorado driver’s license.  

Stevenson has a Colorado resident concealed carry license, as well as a 

concealed carry license from Utah, and must occasionally traverse 

Illinois on I-80 or I-88 to visit relatives in both Illinois and Michigan. 

(App.24-25.) 

Paul Heslin is a natural person and a resident of the City of 

Defiance, State of Missouri.  He is originally from Lake County, Illinois.  

He possesses a Missouri driver’s license and a Missouri license to carry 

a concealed weapon, as well as a concealed carry license from Florida, 
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and a Type 03 federal firearms license.  He is also an Illinois certified 

concealed carry instructor. (App.28-29.) 

Marlin Mangels is a natural person and a resident of the City of 

Keokuk, State of Iowa.  He possesses an Iowa driver’s license and an 

Iowa license to carry a concealed weapon, as well as concealed carry 

licenses from Utah and Arizona.  Keokuk is just across the Mississippi 

River from Hamilton, Illinois.  Mangels frequently rides his bicycle up 

the River Road in Illinois, eats in restaurants in Hamilton, Illinois, 

travels to see his wife’s family in the Chicago area, and travels I-80 

through Illinois to visit friends in Massachusetts. (App.30-31.) 

Jeanelle Westrom is a natural person and a resident of the City of 

Davenport, Iowa.  She possesses an Iowa driver’s license and an Iowa 

license to carry a concealed weapon, as well as one in Georgia.  She has 

a firearms business in Davenport, Iowa but also a separate firearms 

business in Geneseo, Illinois, where she spends a considerable amount 

of her time.  Westrom also possesses three federal firearms licenses, 

which are required for her businesses. (App.6.) 

The individual Plaintiffs are licensed to possess concealed 
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handguns in their states of residence, but are prohibited by 430 ILCS 

66/40 from applying for an Illinois CCL.  This is because their states of 

residence are not approved for applications for concealed carry licensing 

by the Defendants (App.6, 24-25, 28-31, 34-43.) 

The individual Plaintiffs would apply for and obtain an Illinois 

concealed carry license, and would carry a loaded and functional 

concealed handgun in public in a concealed manner for self-defense, but 

refrain from doing so because they fear arrest, prosecution, fine, and 

imprisonment as it is unlawful for an unlicensed individual to carry a 

concealed handgun in Illinois. (App.6, 24-25, 28-31, 34-43.) 

Organizational Plaintiffs 

Second Amendment Foundation, Inc. is a non-profit membership 

organization incorporated under the laws of Washington with its 

principal place of business in Bellevue, Washington. SAF’s membership 

includes non-residents of Illinois who wish to obtain an Illinois 

concealed carry license but do not have a concealed carry license from 

an “approved state” according to the Illinois State Police.  SAF has over 

650,000 members and supporters nationwide. The purposes of SAF 
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include education, research, publishing and legal action focusing on the 

Constitutional right privately to own and possess firearms.  SAF brings 

this action on behalf of itself and its members. (App.26-27.) 

Members of SAF who are not residents of Illinois and have 

concealed carry licenses from a non-approved state, would carry a 

loaded and functional concealed handgun in public in a concealed 

manner for self-defense, but refrain from doing so because they fear 

arrest, prosecution, fine, and imprisonment as they understand it is 

unlawful for an unlicensed individual to carry a concealed handgun in 

Illinois. (App.26-27.) 

Illinois Carry is a non-profit membership organization 

incorporated under the laws of Illinois with its principal place of 

business in Shelbyville, Illinois.  Illinois Carry has over 10,000 

members and supporters in Illinois, and many members outside the 

State of Illinois.  Illinois Carry is dedicated to the preservation of 

Second Amendment rights.  Among Illinois Carry’s purposes are 

educating the public about Illinois laws governing the purchase and 

transportation of firearms, aiding the public in every way in its power, 
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and supporting and defending the people’s right to keep and bear arms, 

including the right of its members and the public to purchase, possess, 

and carry firearms. (App.32-33.)    

Members of IC who are not residents of Illinois, and have 

concealed carry licenses from a non-approved state, would carry a 

loaded and functional concealed handgun in public in a concealed 

manner for self-defense, but refrain from doing so because they fear 

arrest, prosecution, fine, and imprisonment as they understand it is 

unlawful for an unlicensed individual to carry a concealed handgun in 

Illinois. (App.32-33.) 

Illinois State Rifle Association is a non-profit membership 

organization incorporated under the laws of Illinois with its principal 

place of business in Chatsworth, Illinois.  ISRA has over 17,000 

members and supporters in Illinois, and many members outside the 

State of Illinois.  The purposes of ISRA include securing the 

Constitutional right to privately own and possess firearms within 

Illinois, through education, outreach, and litigation.  ISRA brings this 

action on behalf of itself and its members. (App.44-45.) 
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Members of ISRA who are not residents of Illinois, and have 

concealed carry licenses from a non-approved state, would carry a 

loaded and functional concealed handgun in public in a concealed 

manner for self-defense, but refrain from doing so because they fear 

arrest, prosecution, fine, and imprisonment as they understand it is 

unlawful for an unlicensed individual to carry a concealed handgun in 

Illinois. (App.44-45.) 

The individual Plaintiffs are members of the above-named 

organizations (App.6, 24-25, 28-31, 34-43). 

Without relief from Illinois’s CCL non-resident application 

prohibition, all non-residents visiting, working in, or spending time in 

Illinois who are otherwise qualified to obtain a concealed carry license, 

including the individual Plaintiffs and the members and supporters of 

Plaintiffs SAF, IC, and ISRA, are frustrated in their ability to apply to 

carry handguns in a concealed manner for self-defense in Illinois, and to 

enjoy their constitutional rights.   

But for the criminal enactments challenged herein, and 

Defendants’ enforcement of same, the Plaintiffs and the qualified non-
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resident organization members would apply to obtain non-resident 

concealed carry licenses under 430 ILCS 66/40 and carry concealable 

firearms for self-defense, but refrain from doing so for fear of arrest, 

prosecution, fine and incarceration. (App.6, 24-25, 28-31, 34-43.) 

3.  Procedural History 

 Plaintiffs filed their Complaint on October 22, 2014 (App.1).  

Plaintiffs moved for summary judgment (App.21) as did Defendants.   

After oral argument on August 22, 2017, the District Court denied 

summary judgment to Plaintiffs and granted summary judgment to the 

Defendants on September 18-19, 2017 (SA 1, 2). 

4.  The District Court’s Decision 

 On September 18, 2017, the District Court issued an opinion 

granting summary judgment against the Plaintiffs and for the 

Defendants (SA 2).  On September 19, 2017, the District Court entered 

judgment.   

SUMMARY OF ARGUMENT 

Illinois’s prohibition on virtually all non-residents obtaining a 

concealed carry license for self-defense, regardless of said non-resident’s 
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qualifications to do so, violates the Second and Fourteenth 

Amendments, as well as Article IV of the Constitution. 

It was determined, for purposes of obtaining a preliminary 

injunction against the ban, that Plaintiffs showed a likelihood of success 

on the merits, irreparable harm, and no adequate remedy at law.  The 

only factor in which the Courts have ruled against Plaintiffs was the 

balance of harm/public interest element.  Nothing on Defendants’ end 

has changed.  They still have no evidence that allowing non-resident 

CCL holders to file CCL applications in Illinois would cause any harm, 

or that allowing non-resident CCL applications has caused harm 

anywhere else.  Defendants cannot even argue that CCL reciprocity has 

caused a problem in any other state.  The Defendants have nothing 

factual to support their discriminatory restriction. 

 In contrast, Plaintiffs show that CCL permit-holders are law-

abiding and commit less crime than the general population, which 

explains why Defendants cannot show that any harm would result from 

enjoining the ban.  Defendants likewise cannot show any resulting 

harm from allowing non-resident CCL-holders to possess firearms in 
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public while in their cars on Illinois roads, on hunting grounds, firing 

ranges and sport-shooting locations, and on Illinois residents’ private 

property.  The State allows all this yet denies the ability to apply for an 

actual CCL, which would ensure training, registration into Illinois’s 

CCL system, and compliance with all of Illinois’s CCL requirements. 

 It is the State’s burden to justify their restriction on fundamental 

rights.  All the Defendants have ever offered is they are worried 

something may happen.  That is not good enough.  While the State may 

regulate the CCL system in a constitutional manner, the current 

enforcement of Section 66/40 against the Plaintiffs and the law-abiding 

CCL holders of 45 states is not constitutional.    

Also, the Defendants’ concerns (as articulated in Trame’s 

Affidavit) are outside the scope of the FCCA, which requires the ISP to 

search available databases in conducting their background checks, not 

to deny everyone the ability to apply just because the system is not 

perfect. 

Summary judgment for Plaintiffs should have been granted.     
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ARGUMENT 

I. THE COURT’S REVIEW IS DE NOVO. 
 
“‘We review a district court’s decision to grant a motion for 

summary judgment de novo, construing all facts, and drawing all 

reasonable inferences from those facts, in favor of the nonmoving party.’ 

Telemark Dev. Group, Inc. v. Mengelt, 313 F.3d 972, 976 (7th Cir. 

2002).   

II.  PLAINTIFFS SHOULD HAVE PREVAILED ON THE MERITS, 
AS ILLINOIS’S VIRTUAL BAN ON NON-RESIDENT 
CONCEALED CARRY LICENSE APPLICATIONS VIOLATES 
THEIR ARTICLE IV, AND THEIR SECOND AND 
FOURTEENTH AMENDMENT, RIGHTS. 

 
1. Summary Judgment Standard 

 
“Summary judgment is properly granted when ‘the pleadings, 

depositions, answers to interrogatories, and admissions on file, together 

with the affidavits, if any, show that there is no genuine issue as to any 

material fact and the moving party is entitled to judgment as a matter 

of law.’” Trustmark Ins. Co. v. General & Cologne Life Re of Am., 424 

F.3d 542, 547 (7th Cir. 2005) (citing Fed. R. Civ. P. 56(c); quoting 

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)). 
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Summary judgment “is never warranted except on a clear showing 

that no genuine issue as to any material fact remains for trial.”  Mintz 

v. Mathers Fund, Inc., 463 F.2d 495, 498 (7th Cir. 1972).  In evaluating 

a summary judgment motion, the court focuses on whether any material 

dispute of fact exists that would require a trial. Winter v. Minn. Mut. 

Life Ins. Co., 199 F.3d 399, 408 (7th Cir. 1999).  In making this 

determination, the court construes all facts and draws all reasonable 

inferences in favor of the nonmoving party.  King v. Preferred Technical 

Group, 166 F.3d 887, 890 (7th Cir. 1999). 

2. Permanent Injunction Standard 
 

“[A] plaintiff seeking a permanent injunction must satisfy a four-

factor test before a court may grant such relief. A plaintiff must 

demonstrate: (1) that it has suffered an irreparable injury; (2) that 

remedies available at law, such as monetary damages, are inadequate 

to compensate for that injury; (3) that, considering the balance of 

hardships between the plaintiff and defendant, a remedy in equity is 

warranted; and (4) that the public interest would not be disserved by a 

permanent injunction.”  e360 Insight v. Spamhaus Project, 500 F.3d 
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594, 604 (7th Cir. 2007); See also eBay Inc. v. MercExchange, L.L.C., 

547 U.S. 388, 391 (2006).  See also Fed. R. Civ. P. 65(d).   

These factors are applied to Plaintiffs’ legal claims that the 

offending statute 430 ILCS 66/40 violates Plaintiffs’ Second 

Amendment right to “keep and bear arms,” their Fourteenth 

Amendment rights to due process and equal protection of the laws, and 

their Article IV rights to the same privileges and immunities as 

residents.   

Under said analysis, Plaintiffs’ constitutional rights are violated 

by 430 ILCS 66/40.  Money damages are an inadequate remedy, the 

ongoing deprivation is irreparable, and interest balancing must cede to 

explicit constitutional protection. 

3. The Prohibition Violates Plaintiffs’ Second Amendment Rights. 
 

As is well-known, the Supreme Court has held that the 

enumerated right to possess a firearm for lawful purposes, most notably 

for self-defense, is fundamentally core to the Second Amendment. 

Heller, 128 S.Ct. at 2818. See also McDonald, 130 S.Ct. 3020, 3043 

(2010). This Court made clear that right extends outside of the home.  
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Moore, 702 F.3d at 937. 

In Moore, this Court held the ban of the public carrying of 

firearms violated the Second Amendment and was unconstitutional, 

and noted the importance of the right to self-defense: 

Both Heller and McDonald do say that “the need for 
defense of self, family, and property is most acute” in 
the home, id. at 3036 (emphasis added); 554 U.S. at 
628, but that doesn’t mean it is not acute outside the 
home. Heller repeatedly invokes a broader Second 
Amendment right than the right to have a gun in one’s 
home, as when it says that the amendment 
“guarantee[s] the individual right to possess and carry 
weapons in case of confrontation.” 554 U.S. at 592. 
Confrontations are not limited to the home. 
 

Id. at 935-36. 

This Court held that the State must make a “strong showing” 

where the challenged restriction curtails “the gun rights of the entire 

law-abiding adult population.” Id. at 940. The District Court noted that 

even the Defendants conceded that the restriction at bar is within the 

scope of the Second Amendment (App. 41), and with good reason: the 

prohibition in this case violates the rights of even more law-abiding 

people than in Moore. 
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As for the second step of the Ezell analysis, this Court has also 

compared the analysis of infringements of Second Amendment rights to 

those of infringements of First Amendment rights (See Ezell v. City of 

Chicago, 651 F.3d 684 (7th Cir. 2011) (ban on gun ranges within State 

limits ruled unconstitutional)). According to Ezell, infringements on the 

core Second Amendment right of possession for self-defense must satisfy 

a level of scrutiny approaching strict scrutiny. Id. at 708. This likewise 

means that Illinois’s prohibition, “. . . a severe burden on the core 

Second Amendment right of armed self-defense will require an 

extremely strong public-interest justification and a close fit between the 

government’s means and its end.” Ezell, 651 F.3d at 708; See also Culp 

I, 840 F.3d at 404 (Manion, J., dissenting). 

From the various opinions that have been written in this case, the 

level of scrutiny applied to the analysis is critical.  See Culp I, 840 F.3d 

at 404 (“Under the proper standard of review, the plaintiffs are certain 

to succeed on the merits of their Second Amendment claim”) (Manion, 

J., dissenting).  Therefore, Plaintiffs strongly disagree with the District 

Court’s conclusion that the Second Amendment claims should be 
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analyzed using intermediate scrutiny. 

It is unknown how many non-resident applicants there would be if 

the law changed.  It is likewise unknown how many non-residents with 

CCLs in their home state are in Illinois at any one time.  According to 

Mayor Rahm Emmanuel’s Office, Chicago alone claimed to have 52 

million tourists in 2015.  A.J. LaTrace, Chicago Breaks Tourism Record 

With 52M Visitors in 2015, Chicago Curbed, April 26, 2016 (available at 

http://chicago.curbed.com/2016/4/26/11510904/tourism-in-chicago-2015-

record-breaking) (last viewed November 6, 2017).      

Further, even if it were not millions of people whose rights were at 

stake in this case, Plaintiffs assert that when it comes to fundamental 

rights, even if one person were aggrieved it is still deserving of strict 

scrutiny.   

Plaintiffs are aware that the District Court applied intermediate 

scrutiny because of the majority opinion in Culp I (despite calling the 

dissent a “well-reasoned analysis” – SA 44), even though the majority in 

Culp I never specifically stated it was applying intermediate scrutiny, 

nor did it reference levels of scrutiny at all.  The only clue was the 
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reference to the challenged statute not being “unreasonable,” Culp I, 

840 F.3d at 403, which the dissent decried as an impermissible use of 

rational basis.  Id. at 404 (Manion, J., dissenting).3  Plaintiffs urge this 

Court to clarify and apply the proper level of scrutiny. 

When the standards required by Moore and Ezell are applied, 

including the proper level of scrutiny, Illinois cannot defend its 

arbitrary prohibition and 430 ILCS 66/40 fails. 

Further, in Heller, neither the D.C. Circuit nor the Supreme 

Court bothered to engage in any balancing test or other extended 

analysis before striking down Washington, D.C.’s ban on the possession 

of functional firearms for self-defense, as that law literally contradicted 

a “core” aspect of Second Amendment rights. Heller, 128 S.Ct. 

at 2818. 

It is not within the State’s constitutional power to ban otherwise 

qualified non-residents from possessing concealed firearms, including 

handguns which have been expressly deemed constitutionally protected 

                                                 
3 Plaintiffs presume, however, that if the majority had applied strict or near-

strict scrutiny, that would have been noted in the majority opinion.  
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by the Supreme Court. See Heller, 128 S.Ct. at 2817-18.  That Illinois 

has such a ban violates the Second and Fourteenth Amendments. 

The State has no interest, let alone an extremely strong or 

compelling one, in denying virtually all non-residents the fundamental 

Second and Fourteenth Amendment rights of handgun possession in the 

same manner available to residents, based solely on than state of 

residence, especially when doing so by refusing them the ability to 

submit an application.  This restriction is arbitrary in light of all the 

places in Illinois a non-resident can possess a firearm if she is licensed 

in her home state.  

The Defendants claim they cannot properly vet or monitor a non-

resident applicant or CCL holder, but even if true, there is no harm 

shown from that scenario, not logically nor from the information 

submitted by the Defendants.  There is no evidence that any violence 

problems in the 45 states are due to those states’ CCL application 

procedures.  Non-residents from the 45 banned states can move to one 

of the four allowed states, or Illinois itself, and apply for a CCL.  Illinois 

CCL holders who leave the State do not have their CCL’s revoked or 
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suspended, even though the State cannot possibly know what those 

persons did while out of Illinois, unless they get convicted of an offense 

that lands them in a federal database. These people are all throughout 

Illinois, yet it is well-known these CCL holders are not the cause of any 

gun violence problem that may exist in Illinois. 

The Issues Raised by Trame Are Outside the Scope of the Firearms 
Concealed Carry Act. 
 

Trame’s Affidavit raises many concerns, but the reasons she cites 

in support of the non-resident ban actually go far beyond the language 

of the FCCA.  The statute provides the specific procedure for what non-

resident applicants must submit, and provides the specific procedure 

that the Illinois State Police (“ISP”) must follow in processing the out-

of-state application.  Trame is a civilian employee with an education in 

administration (App. 54) and no demonstrated knowledge or experience 

in the causes of crime, or crime statistics, or mental health.  Trame’s 

Affidavit outlines actions taken to obtain information about the 

applicants’ backgrounds that go far beyond the legislative scheme the 

ISP is supposed to follow.  It is imperative to examine the statutory 

Case: 17-2998      Document: 7-2            Filed: 11/07/2017      Pages: 147 (43 of 468)



 

30 
 

scheme and what the Illinois legislature determined that each applicant 

must provide the ISP, and what the FCCA requires the ISP to do. 

Trame’s Affidavit wrongly states that: 

3.  To qualify for a CCL, an Illinois resident must be 
eligible for and currently have a valid FOID Card. A 
non-resident does not need a valid FOID card to qualify 
for a CCL, but the Bureau is responsible for ensuring 
that a non-resident CCL applicant would meet the 
eligibility criteria to obtain a FOID card if he or she 
was an Illinois resident. (emphasis added) (App.308) 
 

The ISP is not so responsible.  The Applicant is responsible for 

ensuring eligibility.  The actual wording of the statute in the Firearm 

Owners Identification Card Act puts the initial onus on the applicant to 

provide the proof in 17 areas of inquiry, 

Sec. 4. (a) “Each applicant for a Firearm Owner's 
Identification Card must: ...  

 
(2) Submit evidence to the Department of State Police 
that:” and thereafter listing those 17 areas.   
 
(3) Upon request by the Department of State Police, 
sign a release on a form prescribed by the Department 
of State Police waiving any right to confidentiality and 
requesting the disclosure to the Department of State 
Police of limited mental health institution admission 
information from another state, the District of 
Columbia, any other territory of the United States, or a 
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foreign nation concerning the applicant for the sole 
purpose of determining whether the applicant is or was 
a patient in a mental health institution and 
disqualified because of that status from receiving a 
Firearm Owner's Identification Card. No mental health 
care or treatment records may be requested. The 
information received shall be destroyed within one year 
of receipt.”  430 ILCS 65/4(a)(2),(3). (Emphasis added) 
 

The legislative scheme calls for the applicant to submit evidence 

first, then for the ISP to obtain a release to obtain records.  There is no 

legislative authority to deny or revoke a FOID card simply because of 

the states’ collective failure to perfectly provide records.  There is 

legislative authority that the ISP’s investigation cannot exceed 30 days: 

Sec. 5. The Department of State Police shall either 
approve or deny all applications within 30 days from 
the date they are received, and every applicant found 
qualified under Section 8 of this Act by the Department 
shall be entitled to a Firearm Owner’s Identification 
Card upon the payment of a $10 fee . . . .” (430 ILCS 
65/5) (Emphasis added) 
 

The legislature also provided an exclusive check list for denial of 

an application: 

Sec. 8. Grounds for denial and revocation. The 
Department of State Police has authority to deny an 
application for or to revoke and seize a Firearm 
Owner's Identification Card previously issued under 
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this Act only if the Department finds that the applicant 
or the person to whom such card was issued is or was 
at the time of issuance: 
… 
 
(e) A person who has been a patient of a mental health 
facility within the past 5 years or a person who has 
been a patient in a mental health facility more than 5 
years ago who has not received the certification 
required under subsection (u) of this Section. . . . ” (430 
ILCS 65/8) (Emphasis added) 
 

Trame is wrong in claiming in her Affidavit that the Defendants 

and ISP are responsible for ensuring that the applicant has met this 

responsibility.  Defendants have to receive the evidence submitted, and 

can investigate for up to 30 days.  Defendants cannot deny an 

application if they either choose to use an imperfect database, or if they 

get a less than perfect response from their inquiries.   

Further, the Statutes do allow for out-of-state law enforcement 

objections.  Trame’s Affidavit incorrectly states: 

7. … the applicant’s information is made available to 
Illinois law enforcement agencies, which may submit 
an objection to a CCL applicant . . . .” (Emphasis 
supplied) (App. 309) 
 

Any law enforcement agency can submit an objection under the 
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statute.  The language from the FCCA, 430 ILCS 66/15(a), says that 

any law enforcement agency can object:  

Any law enforcement agency may submit an objection 
to a license applicant based upon a reasonable 
suspicion that the applicant is a danger to himself or 
herself or others, or a threat to public safety.   

 

Dovetailing with this list of potential law enforcement agencies 

that can object is the requirement under 430 ILCS 66/30(b) stating that: 

 . . . application shall contain the following:  (1) the 
applicant's name, current address, date and year of 
birth, place of birth, height, weight, hair color, eye 
color, maiden name or any other name the applicant 
has used or identified with, and any address where the 
applicant resided for more than 30 days within the 10 
years preceding the date of the license application;” 
(Emphasis added) 
 

The statutory scheme that the ISP must follow gives wide latitude 

for the Department to use every address at which the applicant has 

lived, including the non-resident applicants, and to seek out objections 

by any in-state and any out-of- state law enforcement agencies.  This 

mandated legislative scheme can fill in any imperfections with the 

databases which the ISP should query under the statute.  
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Additionally, difficulties with non-resident criminal histories are 

outside the scope of the FCCA.  Trame’s Affidavit wrongly states: 

Difficulties Verifying Non-Resident Criminal History 
11. The Bureau must verify that a CCL applicant’s 
criminal history does not render the applicant 
ineligible for a CCL . . . .” (App. 309) 
 

However, the language in Section 66/35 of the FCCA defines the 

scope of the “[i]nvestigation of the applicant” in Illinois in paragraphs 1 

through 5.  The wording also defines the scope of the investigation of 

out-of-state inquiries of “local agency or other public entity in any 

jurisdiction.” 430 ILCS 66/35(6).  Those background checks are listed.  

The first listed is the National Criminal Background Check system.  

The next three background checks only apply to “available” histories.  

The fifth background check is the Illinois Department of Human 

Services.  The final listed category applies to “public entities in any 

jurisdictions” and likewise qualifies it to “available” records.   

Sec. 35. Investigation of the applicant.  
 
The Department shall conduct a background check of 
the applicant to ensure compliance with the 
requirements of this Act and all federal, State, and 
local laws.  The background check shall include a 
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search of the following: 
 
(1) the National Instant Criminal Background Check 
system of the Federal Bureau of Investigation; 
 
(2) all available state and local criminal history record 
information files, including records of juvenile 
adjudications; 
 
(3) all available federal, state, and local records 
regarding wanted persons;       
 
(4) all available federal, state, and local records of 
domestic violence restraining and protective orders; 
 
(5) the files of the Department of Human Services 
relating to mental health and developmental 
disabilities; and  
 
(6) all other available records of a federal, state, or 
local agency or other public entity in any jurisdiction 
likely to contain information relevant to whether the 
applicant is prohibited from purchasing, possessing, or 
carrying a firearm under federal, state, or local law.  
 

430 ILCS 66/35 (Emphasis added) 
 

The actual statutory language does not require “verification” but 

instead requires the check be made of the six listed categories.  The law 

does not list NLETS, the various states, counties or courthouses that 

Trame complains of in her Affidavit as being unavailable.  The statute 
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only requires a “search” of “available” records.  The actual statute does 

not require either full compliance with a search or perfection in the 

production in the responses. 

Trame’s alleged difficulties verifying non-resident mental health 

information are also outside the scope of the statute.  Trame’s Affidavit, 

under the title “Difficulties Verifying Non-Resident Mental Health 

Information” (paragraphs 16 through 20) lists individual issues that 

have cropped up where the ISP wanted to satisfy its curiosity about 

non-resident applicants. (App. 311)  The FCCA shows that non-resident 

applicants are to be treated differently to Illinois applicants only in 

specifically defined sections: 

“Sec. 40. Non-resident license applications.  
 
… 
 
c) A resident of a state or territory approved by the 
Department under subsection (b) of this Section may apply 
for a non-resident license. The applicant shall apply to the 
Department and must meet all of the qualifications 
established in Section 25 of this Act, except for the Illinois 
residency requirement in item (xiv) of paragraph (2) of 
subsection (a) of Section 4 of the Firearm Owners 
Identification Card Act. The applicant shall submit: 

(1) the application and documentation required under 
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Section 30 of this Act and the applicable fee; 
         (2) a notarized document stating that the applicant: 

(A) is eligible under federal law and the laws of 
his or her state or territory of residence to own or 
possess a firearm; 
(B) if applicable, has a license or permit to carry a 
firearm or concealed firearm issued by his or her 
state or territory of residence and attach a copy of 
the license or permit to the application; 
(C) understands Illinois laws pertaining to the 
possession and transport of firearms; and 
(D) acknowledges that the applicant is subject to 
the jurisdiction of the Department and Illinois 
courts for any violation of this Act; 

(3) a photocopy of any certificates or other evidence of 
compliance with the training requirements under 
Section 75 of this Act; and 
(4) a head and shoulder color photograph in a size 
specified by the Department taken within the 30 days 
preceding the date of the application. 

(d) In lieu of an Illinois driver’s license or Illinois 
identification card, a non-resident applicant shall provide 
similar documentation from his or her state or territory of 
residence. In lieu of a valid Firearm Owner's Identification 
Card, the applicant shall submit documentation and 
information required by the Department to obtain a Firearm 
Owner's Identification Card, including an affidavit that the 
non-resident meets the mental health standards to obtain a 
firearm under Illinois law, and the Department shall ensure 
that the applicant would meet the eligibility criteria to 
obtain a Firearm Owner's Identification card if he or she was 
a resident of this State.”  (430 ILCS 66/40 (c),(d)) (Emphasis 
added) 
 
Therefore, the Illinois legislature has defined how to treat non-
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resident applicants.  They have the burden of providing additional 

notarized statements, affidavits and other listed documents, including 

that they are eligible and complying with the FCCA.  The Illinois 

legislature does not allow an application to be denied if the Defendants 

have difficulties in obtaining a perfect investigation.  Yet that is exactly 

what the Defendants are advocating and enforcing, in their scheme that 

by default distrusts the individual because of his or her state of 

residence (even though the applicant is required under oath to provide 

truthful information).  The District Court found this acceptable, but 

that was in error, because the Defendants should be following the 

statute.      

Trame’s Affidavit at par.30 (App. 313) is objectionable because it 

displays that the fault is not with the applicant, but with the ISP’s 

system.  Any funding gap would arguably only exist in rare 

circumstances that additional arrest records must be retrieved from the 

local law enforcement offices in another state, but the State charges 

twice as much for non-resident applications, presumably (at least in 

part) for that purpose. The State claims many verification problems, yet 
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argued to the District Court that the NICS questions was the critical 

inquiry (SA 51).   

The solution is to implement better measures, not ban the law-

abiding people in 45 states from submitting an application.  As the 

dissent in Culp I noted, non-resident applicants could provide verified 

records that it meets the State’s requirements, including criminal 

records and mental health certifications.  “Potential applicants should 

at least be given that chance.”  Culp I, 840 F.3d at 409 (Manion, J., 

dissenting).  The State could treat the applicant, in appropriate 

circumstances, as those in-state applicants referred to the Concealed 

Carry Licensing Review Board, and ask for additional information, 

documentation, etc… 

The District Court skirted this issue, and in doing so, proves 

Plaintiffs’ point.  The District Court wrote: “An applicant from a state 

with dissimilar laws in not denied because of a lack of information 

about the applicant but because the applicant is not from a qualifying 

state.”  SA 48.  In other words, according to the District Court, a non-

resident’s qualifications and training are irrelevant if she lives in a 
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prohibited state.  But that is not the answer, that is the problem.  

The 2015 Survey Results Support Plaintiffs’ Position 

Plaintiff is unaware of any New Mexico resident committing a 

crime in Illinois as a result of being able to submit a CCL application in 

Illinois.  Yet, on the latest survey in 2015 (no “substantially similar” 

surveys were sent in 2016 – See App. 134), New Mexico did not check 

“yes” to all the questions, checking “no” to the voluntary mental health 

admission question (App. 254).  This is the same as Alaska (App. 137), 

Arizona (App. 139), Arkansas (App. 147), Delaware (App. 160-61), Idaho 

(App. 185), Indiana (App. 202), Kansas (App. 207), Kentucky (App. 211), 

Massachusetts (App. 217), Michigan (App. 219), Minnesota (App. 221); 

Nevada (App. 249), North Carolina (App. 261), North Dakota (App. 

264), Oregon (App. 272) (virtually identical), Ohio (App.), Pennsylvania 

(App. 274), Tennessee (App. 278), West Virginia (App. 297), and 

Wisconsin (App. 299).   

Hawaii, originally was on the approved “substantially similar” 

list, but in 2015 checked “no” to the NLETS question and the and the 

question about reporting mentally defective/committed persons to the 

Case: 17-2998      Document: 7-2            Filed: 11/07/2017      Pages: 147 (54 of 468)



 

41 
 

NICS index (App. 180).  Despite this, Plaintiffs are unaware of any 

Hawaii residents committing crimes in Illinois as a result of applying 

for, or receiving, a CCL in Illinois.   

South Carolina, also was on the approved “substantially similar” 

list, but in 2015 checked “no” to the NLETS question and the question 

about voluntary mental health admissions (App. 276).  Despite this, 

Plaintiffs are unaware of any South Carolina residents committing 

crimes in Illinois as a result of applying for (or receiving) a CCL in 

Illinois.  The same would almost certainly be said for states with the 

same survey results, such as Louisiana (App. 213), Maine (App. 215), 

Missouri (App. 242), Utah (App. 284), and Washington (App. 294). 

Virginia, the fourth approved state, answered “no” to the NICS 

question (App. 292).  Notwithstanding this fact, Plaintiffs are unaware 

of any Virginia residents committing a crime in Illinois as a result of 

applying for a CCL here. 

New York answered “yes” to everything except the NLETS 

question (App. 258-60). which makes that state more similar than 

Hawaii, yet New York is rejected. 
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Further, in some states the checks are completed by the counties, 

not the state.  But that is not the survey question.  See, e.g., New Jersey 

(App. 252). 

Finally, Mississippi and Texas both answered “yes” to every 

question on the 2015 survey, but were still not on the approved 

“substantially similar” list until Plaintiffs raised the issue in their 

summary judgment pleadings (App. 240, 282).    Coupled with the fact 

that no 2016 surveys were sent at all (App. 134), it is clear the 

Defendants just do not want to issue CCL permits, or are just picking 

states at random, rather than having any actual justification for the 45 

state ban. 

Research Supports Plaintiffs’ Position 

Academic studies also support Plaintiffs’ position.  First and 

foremost, peer reviewed academic studies show “most guns are in the 

hands of people who are unlikely to misuse them.” Philip J. Cook, Jens 

Ludwig, Adam M. Samaha, Gun Control After Heller: Threats and 

Sideshows From a Social Welfare Perspective, 56 UCLA LAW REVIEW 

1041, 1046 (2009)  
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(available at www.uclalawreview.org/pdf/56-5-1.pdf, last viewed 

November 5, 2017). 

 “The available data about permit holders also imply that they are 

at fairly low risk of misusing guns, consistent with the relatively low 

arrest rates observed to date for permit holders.”  Id. at 1082.   

  “During President Obama’s administration, the number of 

concealed handgun permits has soared to over 14.5 million – a 215% 

increase since 2007.” “In another 11 states, a permit is no longer 

required to carry in all or virtually all of the state. Thus the growth in 

permits does not provide a full picture of the overall increase in 

concealed carry.”   “Each one percentage point increase in rates of 

permit-holding is associated with a roughly 2.5 percent drop in the 

murder rate.”  “Concealed handgun permit holders are extremely law-

abiding.  In Florida and Texas, permit holders are convicted of 

misdemeanors and felonies at one-sixth of the rate at which police 

officers are convicted.” John R. Lott Jr., Concealed Carry Permit 

Holders Across the United States: 2016, Report from the Crime 

Prevention Research Center, at p.3 (2016) (found at 

Case: 17-2998      Document: 7-2            Filed: 11/07/2017      Pages: 147 (57 of 468)



 

44 
 

https://papers.ssrn.com/sol3/Delivery.cfm/SSRN_ID2814691_code16317.

pdf?abstractid=2814691&mirid=1&type=2 (last viewed November 5, 

2017)).  From page 17 of this study, we can see Illinois had 180,583 

concealed carry permits as of June 17, 2016 (Id. at p.17).    

 What Defendant Trame’s Affidavit omits is that most Concealed 

Carry Applicants have no criminal history and hence have no gaps to 

research.  Consider the “cohort study of handgun purchasers ages 21 to 

49 in California in 1991, 2,761 with a non-prohibiting criminal history 

at the time of purchase and 4,495 with no prior criminal record, 

followed for up to 5 years.”  “A new conviction for a felony or violent 

misdemeanor leading to ineligibility to possess firearms under federal 

law was identified for 0.9% of subjects with no prior criminal history 

and 4.5% of those with 1 or more prior convictions…”  Wright M.A., 

Wintemute G.J.., Felonious or violent criminal activity that prohibits 

gun ownership among prior purchasers of handguns: incidence and risk 

factors, J. Trauma, Oct;69(4) at pp.948-55 (2010) (available at 

https://www.ncbi.nlm.nih.gov/pubmed/20440225, last viewed on 

November 5, 2017). 
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It is not in the public interest, and does not actually prevent any 

harm to Illinoisans to deprive the Second Amendment rights of the 

many with no arrests whatsoever because of the inherent problem in 

any data base that affects so few applicants. 

  Trame’s Affidavit implies that isolated difficulties in verifying out 

of state applications will cause dire consequences in Illinois.  That 

implication is refuted by comparing the states with the most people 

carrying concealed firearms because there is no permit system, to those 

states that have the fewest permits because of stringent concealed carry 

permit systems.  “In 2014, the seven states that allowed concealed carry 

without a permit had much lower rates of murder and violent crime 

than did the seven jurisdictions with the lowest percentage of permit 

holders.” Lott, Concealed Carry Permit Holders Across the United 

States: 2016 at p.10.  

 While the affidavit shows Illinois’s current ad hoc procedure has 

database errors, the statutory scheme of a background Check system of 

the Federal Bureau of Investigation (430 ILCS 66/35(1)) is the gold 

standard.  “No single source exists that provides complete and up-to-
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date information about a person’s criminal history. The FBI-maintained 

criminal history database, however, is certainly one of the better 

sources because it is based on positive identification and can provide, at 

a minimum, nationwide leads to more complete information.”  THE 

ATTORNEY GENERAL’S REPORT ON CRIMINAL HISTORY 

BACKGROUND CHECKS -June 2006 page 6 (located at  

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=7

&ved=0ahUKEwiP16rIkrDRAhUZ0IMKHRUeCxwQFghBMAY&url=ht

tps%3A%2F%2Fwww.bjs.gov%2Fcontent%2Fpub%2Fpdf%2Fag_bgchec

ks_report.pdf&usg=AFQjCNEZlC-

op7B4tylG42ZrrdOyEzRucg&sig2=b8g6FxwPwTgmdEqmY8WkMQ&ca

d=rja, last viewed November 5, 2017). 

 Finally, it cannot be understated that someone who moves to 

Illinois, after living their whole lives in another state, regardless of 

what that state wrote on the “substantially similar” survey, is 

immediately eligible to obtain a FOID and apply for a CCL in Illinois.  

The same is true for one who moves to an approved state after a lifetime 

in a non-approved state.  Further, someone who leaves the State for 
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mental health treatment but does not report it (perhaps leaving the 

State for that reason), or for example gets mental health treatment 

while attending an out-of-state school, will not have their CCL 

eligibility revoked.  Someone who is not a danger to anyone but cannot 

handle their financial affairs, however, is deemed a mental defective 

and is ineligible. 

 Finally, of course, if someone wanted to bring a gun illegally into 

Illinois, he would just do so.  It is ludicrous to suggest that being 

ineligible for a CCL would prohibit such an occurrence. 

 What this all means is that the non-resident CCL application 

virtual ban is both under-inclusive and over-inclusive, and is not 

sufficiently tailored to any public safety goal.  See Culp I, 840 F.3d at 

408-09 (Manion, J., dissenting).  Under the strict or near-strict scrutiny 

required in this case, the ban does not pass muster.  See Arkansas 

Writers’ Project, Inc., 481 U.S. at 232.  The District Court found that 

the laws are “designed to ensure that felons and the mentally ill do not 

obtain concealed carry licenses.” SA 54.  This is a laudable goal, but 

given that (1.) there is no proof the laws actually further this goal; (2.) 
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non-resident CCL-holders can legally bring guns in to the State in 

numerous circumstances; and (3.) criminals who wish to bring guns into 

the State do not apply for a license to do so, the challenged statute does 

not pass constitutional scrutiny.  

 This is not just academic.  The State’s virtual non-resident ban 

causes real harm.  For example, on February 2, 2017, a 70 year-old 

veteran from St. Louis and another man were sitting in a vehicle in 

front of a residence in Venice, Illinois.  Two other men approached them 

and attempted to rob them.  The veteran, who was carrying a firearm in 

the vehicle pursuant to his Missouri concealed carry license, shot the 

two robbers  In discussing the incident, Thomas Gibbons, the Madison 

County State’s Attorney, stated: 

 This is what this case is about.  It is not about 
speculative harm from imaginary criminals who take 
the time to apply for a non-resident CCL before coming 
into Illinois to commit their dastardly deeds.  It is 
about the law-abiding persons who wish to apply to 
obtain the same ability to defend themselves as Illinois 
residents.  The St. Louis veteran was lucky to survive 
the incident, but even more nuanced than that he was 
lucky he was in his car, because that is about the only 
place in Illinois he could have been armed.  The next 
person, who has the misfortune to be attacked by a 
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criminal on a city street, may not be so lucky. 
 

See Vietnam Veteran Turns Table on Would-Be Robbers, 

Shooting Both, The Telegraph, February 3, 2017 (App. 304). 

And, not three weeks ago a Missouri woman with a carry license 

was visiting Moline, Illinois, and was in a shopping mall parking lot.  

Because of Illinois’s firearm laws, her pistol was stored in the center 

console of her truck.  As she was exiting her vehicle, a man rushed her, 

stabbed her in the arm, forced her and himself into her vehicle, and 

forced her to drive into the country, throwing her cellphone out of the 

window along the way.  When they arrived at a house, the attacker 

opened his door and dropped the knife, and at that time the woman 

grabbed her pistol from the center console and aimed it at the attacker.  

Presumably she was able to reach authorities, as the attacker is in jail 

on kidnapping charges, and the woman was not forced to shoot her 

attacker.  As long as the State is persistent in speculating, it can 

speculate what would have happened to this woman at the destination 

house if she did not have a firearm, or if the attacker had decided to 

simply kill her in the parking lot and take her vehicle, ironically with 
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her firearm in the center console.  See Conway woman survives knife 

attack and kidnapping in Illinois, (available at 

http://www.kspr.com/content/news/Conway-woman-survives-knife-

attack-and-kidnapping-in-Illinois-451541183.html, KSPRabc33, 

October 19, 2017 (last checked November 4, 2017)). App. 306.  These are 

real stories, not hypotheticals. 

 It is not seriously subject to dispute that a person intending to 

commit gun violence in Illinois is not going to undergo the training, 

fulfill the requirements, and pay the fees to first get an Illinois CCL.  

However, while everyone seems to acknowledge this, Plaintiffs request 

that the Court not ignore it, or just pay lip service to it.  The Plaintiffs, 

as law-abiding persons, wish to participate in the system and are 

willing to fulfill all requirements in order to do so. In light of the above, 

the District Court should have granted Plaintiffs summary judgment 

and a permanent injunction against the enforcement of 430 ILCS 66/40. 

4. The Prohibition Violates Plaintiffs’ Fourteenth Amendment Equal 
Protection Rights. 

 
The District Court erred in ruling against Plaintiffs’ Fourteenth 
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Amendment claim, and also erred by not analyzing it using strict 

scrutiny.  Had it done so, Plaintiffs should have prevailed on the claim.    

 “The Fourteenth Amendment provides that ‘[no] State shall . . . 

deprive any person of life, liberty, or property, without due process of 

law; nor deny to any person within its jurisdiction the equal protection 

of the laws.’” Plyler v. Doe, 457 U.S. 202, 210 (1982) (undocumented 

alien children being denied public school education violation of Equal 

Protection Clause). “The Equal Protection Clause was intended as a 

restriction on state legislative action inconsistent with elemental 

constitutional premises.” Id. at 217. “[T]his [Supreme] Court always has 

held that the Equal Protection Clause forbids a State to discriminate in 

favor of its own residents solely by burdening ‘the residents of other 

state members of our federation.’” Metropolitan Life Insurance 

Company v. Ward, 470 U.S. 869, 878 (U.S. 1985) (quoting Allied Stores 

of Ohio, Inc. v. Bowers, 358 U.S. 522, 533 (1959) (Brennan, J., 

concurring)). 

“Under the Equal Protection Clause of the Fourteenth 

Amendment, courts apply strict scrutiny to statutes that involve 
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suspect classifications or infringe upon fundamental rights.” Moore v. 

Detroit School Reform Board, 293 F.3d 352, 368 (6th Cir. 2002) (citing 

Clark v. Jeter, 486 U.S. 456, 461 (1988) (explaining that under the 

Equal Protection Clause of the Fourteenth Amendment, ‘classifications 

based on race or national origin, and classifications affecting 

fundamental rights are given the most exacting scrutiny’) (internal 

citations omitted). “This level of review demands that the statute be 

‘narrowly tailored to serve a compelling state interest.” Reform Board, 

293 F.3d at 368 (quoting Washington v. Glucksberg, 521 U.S. 702, 

721 (1997)). 

The quintessential example of how the legal landscape has 

changed, and why Plaintiffs should prevail in this matter is Sklar v. 

Byrne, 727 F.2d 633 (7th Cir. 1984). In Sklar, the plaintiff moved to 

Chicago five days after it passed its now-defunct handgun ban in 1982. 

He challenged the ban on equal protection grounds, claiming residents 

were grandfathered and were allowed to possess their previously 

purchased handguns, while new residents suffered discrimination in 

not having the same opportunity. Id. at 636. The District Court 
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dismissed for failure to state a claim, and this Court affirmed. 

First, the Sklar Court determined the standard of review, noting 

that: 

Where the legislative classification works to the 
disadvantage of a constitutionally suspect class -- 
based, for example, on race, nationality, alienage or 
religious affiliation -- then courts may uphold the 
classification only if it is ‘precisely tailored to serve a 
compelling governmental interest.’ Plyler v. Doe, 457 
U.S. 202, 216-17 & n.14, 72 L. Ed. 2d 786, 102 S. Ct. 
2382 (1982). Similarly, if the legislative classification 
impinges upon the exercise of a fundamental personal 
right, the classification must meet the same exacting 
‘compelling interest’ standard. 457 U.S. at 216-17. 
  

Sklar, 727 F.2d at 636 (boldface added). 

Because Sklar predated Heller and McDonald and Moore, the 

Sklar Court held that the grandfather clause and simultaneous 

handgun ban for all those who did not comply did “not impinge upon 

any federal constitutional right to bear arms” and said “[n]or is the 

asserted right to bear arms pivotal in the effective exercise of 

constitutionally guaranteed rights” and therefore applied rational basis 

scrutiny.  Id. at 637. The Sklar Court then upheld the ordinance. Id. at 

642-643. 
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The analysis of Second Amendment rights has changed since 

Sklar in 1984, and if the ban in Sklar was attempted today, it would 

quickly be struck down as a violation of Second and Fourteenth 

Amendment rights. 

The arbitrary and discriminatory law at issue must be analyzed 

using strict scrutiny since it has already been established this matter 

involves the State deprivation of a fundamental right. There is no 

reason, compelling or otherwise, to ban virtually all Americans from 

even applying for a CCL.  Further, the law is not narrowly tailored, 

since there are ways short of a ban to ensure that only qualified non-

residents obtain an Illinois CCL. “Strict scrutiny is a demanding 

standard that requires Defendants to show the governmental interest to 

be compelling and the associated regulation narrowly tailored to serve 

that interest. To be narrowly tailored, the curtailment of constitutional 

rights must be actually necessary to the solution.” Mance v. Holder, 74 

F.Supp.3d 795, 809 (N.D.TX 2015) (citing Brown v. Entm’t Merchs. 

Ass’n., 131 S. Ct. 2729, 2738 (2011)).  In Mance, for instance, the Court 

noted that just because Congress believed an activity had an effect on 
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interstate commerce did not necessarily make it so.  Mance, 74 

F.Supp.3d at 811 (citing United States v. Morrison, 529 U.S. 598, 614 

(2000)).  Likewise, the Defendants should not be taken at their word 

absent evidence, as in Ezell and Moore.   

In Mance, the Court struck down the laws that collectively made 

up a federal interstate handgun transfer ban, which among other things 

prohibited people from purchasing firearms outside of their state of 

residence. In so doing, the Court held: 

The Supreme Court has also held that strict scrutiny is 
required where the challenged classification impinges 
on residency. See Mem’l Hosp. v. Maricopa Cnty., 415 
U.S. 250, 254-64 (1974) (holding that a challenge to a 
state durational-residency requirement to receive free, 
nonemergency medical care merited strict scrutiny, 
and the requirement was unconstitutional); see also 
Att’y Gen. of N.Y. v. Soto-Lopez, 476 U.S. 898 (1986). 
The Supreme Court applied strict scrutiny in 
situations where state laws discriminated against non-
residents, and those cases involved benefits offered by 
the state, not constitutional rights. See id.; Mem’l 
Hosp., 415 U.S. at 254. 
 

Mance, 74 F.Supp.3d at 814. 

State laws have been successfully challenged under the Equal 

Protection Clause in other contexts as well.  See Williams v. Vermont, 

Case: 17-2998      Document: 7-2            Filed: 11/07/2017      Pages: 147 (69 of 468)



 

56 
 

472 U.S. 14 (1985) (non-resident “use tax” for bringing a car into the 

State struck down under rational basis review); See also Metropolitan 

Life Insurance Company v. Ward, 470 U.S. 869 (1985) (discriminatory 

taxing of out-of-state corporations struck down). 

Here, a fundamental right is being denied to most out-of-state 

residents. While the tax in Williams could not pass rational basis 

review, here there is no way the CCL application ban passes strict 

scrutiny. See Obergefell v. Hodges, 135 S. Ct. 2584; 192 L. Ed. 2d 609, 

634 (2015) (“Being married in one State but having that valid marriage 

denied in another is one of “the most perplexing and distressing 

complication[s]” in the law of domestic relations.”)  The enumerated 

Second Amendment right cannot be treated inferior to the right to 

marry found by the Supreme Court in the Fourteenth Amendment. 

In this case, life and liberty are clearly at stake, as is the ability to 

exercise fundamental constitutional rights.  The Plaintiffs are being 

discriminated against in an arbitrary manner for no reason other than 

their states of residence.  On this basis as well, this Court must enjoin 

the enforcement of 430 ILCS 66/40 as unconstitutional. 
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5. The Prohibition Infringes on Plaintiffs’ Enjoyment of a 
Fundamental Privilege Under Article IV. 

 
U.S. Const. Art. IV, § 2, Clause 1 states: “The Citizens of each 

State shall be entitled to all Privileges and Immunities of Citizens in 

the several States.”  This provides an additional basis for the relief 

Plaintiffs seek, which the District Court erred in denying. 

Article IV “prohibits state legislation discriminating against 

citizens of other States.” Hess v. Pawloski, 274 U.S. 352, 356 (1927). 

“While the Privileges and Immunities Clause cites the term 

‘Citizens,’ for analytic purposes citizenship and residency are 

essentially interchangeable.” Supreme Court of Virginia v. Friedman, 

487 U.S. 59, 64 (1988). 

In Corfield v. Coryell, 6 F. Cas. 546 (C.C.E.D. Pa. 1823), the 

federal circuit court held that privileges and immunities in respect of 

which discrimination is barred include  

protection by the Government; the enjoyment of life 
and liberty ... the right of a citizen of one State to pass 
through, or to reside in any other State, for purposes of 
trade, agriculture, professional pursuits, or otherwise; 
to claim the benefits of the writ of habeas corpus; to 
institute and maintain actions of any kind in the courts 
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of the State; to take, hold and dispose of property, 
either real or personal; and an exemption from higher 
taxes or impositions than are paid by the other citizens 
of the State. (Emphasis added.) 
 

Laws were unconstitutional that disadvantaged persons who 

made their homes in other states from exercising “fundamental rights.” 

See Howell, Tim, Privilege and Immunities of State Citizenship, 33-61 

(1918); Meyers, The Privileges and Immunities of Citizens in the 

Several States (pt. 2), 1 Mich. L. Rev. 364 (1903). 

The primary purpose of the Privileges and Immunities 
Clause ‘was to help fuse into one Nation a collection of 
independent, sovereign States.’ Toomer [v. Witsell], 
334 U.S. [385] at 395 [(1948)]. The clause ‘was intended 
to create a national economic union,’ Supreme Court of 
New Hampshire v. Piper, 470 U.S. 274, 280, 105 S. Ct. 
1272, 84 L. Ed. 2d 205 (1985), and ‘was designed to 
place the citizens of each State upon the same footing 
with citizens of other States, so far as the advantages 
resulting from citizenship in those States are 
concerned.’ Friedman, 487 U.S. at 64 (internal 
quotations omitted); Toomer, 334 U.S. at 395.  
 

Council of Insurance Agents & Brokers v. Molasky-Arman, 522 F.3d 

925, 933-934 (9th Cir. 2008). 

“Our opinions teach that Art. IV’s Privileges and Immunities 

Clause “was designed to insure to a citizen of State A who ventures into 
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State B the same privileges which the citizens of State B enjoy.’” Zobel 

v. Williams, 457 U.S. 55, 74 (1982) (O’Connor, J., concurring) (quoting 

Toomer, 334 U.S. at 395). The Clause protects a nonresident who enters 

a State to work.” Zobel, 457 U.S. at 74 (O’Connor, J., concurring) (citing 

Hicklin v. Orbeck, 437 U.S. 518 (1978)). 

First, the Court determines “whether the activity in question is 

‘sufficiently basic to the livelihood of the nation . . . as to fall within the 

purview of the Privileges and Immunities Clause.’ Friedman, 487 U.S. 

at 64 (citations and internal quotation marks omitted). ‘Second, if the 

challenged restriction deprives nonresidents of a protected privilege, we 

will invalidate it only if we conclude that the restriction is not closely 

related to the advancement of a substantial state interest.’ Id. at 65 

(citation omitted).” Insurance Agents, 522 F.3d at 934. 

“In the first step of [the Court’s] inquiry, it is ‘[o]nly with respect 

to those ‘privileges’ and ‘immunities’ bearing upon the vitality of the 

Nation as a single entity must the State treat all citizens, resident and 

nonresident, equally.’ Baldwin v. Fish and Game Comm’n of Montana, 

436 U.S. 371, 383, 98 S. Ct. 1852, 56 L. Ed. 2d 354 (1978).” Insurance 
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Agents, 522 F.3d at 934. Certainly the fundamental right to protect 

one’s self and family, wherever one goes, bears upon the vitality of the 

Nation. 

In Insurance Agents, the Court found the right to sell insurance in 

another state to be a fundamental right or privilege covered by Article 

IV’s Privilege and Immunities Clause. Insurance Agents, 522 F.3d at 

934. The Second Amendment’s right to defend one’s life and those of 

one’s family has been declared fundamental in McDonald (which largely 

cited to Heller) and Moore.  The right to armed self-defense cannot be 

considered less fundamental than the right to sell insurance. 

The Privileges and Immunities Clause applies here. See also 

Powell v. Daily, 712 P.2d 356 (Wyo. 1986) (statute requiring Wyoming 

residency to get professional hunting and fishing guide’s license violated 

Privileges and Immunities Clause). 

As for the second prong of the Privileges and Immunities analysis, 

“[a] ‘substantial reason’ for discrimination does not exist ‘unless there is 

something to indicate that non-citizens constitute a peculiar source of 

the evil at which the statute is aimed.’” Insurance Agents, 522 F.3d at 
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934 (quoting Toomer, 334 U.S. at 398). 

There is no “substantial state interest” in refusing to allow people 

to apply for a CCL, and whatever “evil” the Defendants are attempting 

to prevent, the Plaintiffs (and other qualified non-residents) are not the 

problem.  If the non-resident applicant does not qualify as every Illinois 

CCL-holder must, then that person will be denied.  It is absurd that 

non-residents, including some Plaintiffs, can be Illinois CCL instructors 

and cannot even apply to obtain a CCL themselves. 

Just as the Insurance Agents Court noted that “[t]here is no 

evidence in the record that licensed non-resident agents and brokers are 

inherently less trustworthy or less competent insurance professionals 

than Nevada’s resident agents,” 522 F.3d at 936, qualified CCL 

applicants from out-of-state are no less competent or untrustworthy 

that similarly-situated Illinois residents.  Discriminating against 45 of 

the 49 non-residents states in America is exactly what the Privileges 

and Immunities Clause was designed to prevent. The restriction must 

be enjoined. 
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6. The Prohibition Violates Plaintiffs’ Fourteenth Amendment Due 
Process Rights. 

 
Additionally, the virtual ban violates the Plaintiffs’ Fourteenth 

Amendment procedural due process rights.  The District Court ruled 

that since, in its opinion, there was no Second Amendment violation, 

then Plaintiffs were not deprived of a liberty or property interest.  SA 

60.  However, this was error, compounding on the District Court’s 

previous error in its Second Amendment analysis.       

“Under the Due Process Clause of the Fourteenth Amendment, no 

State shall ‘deprive any person of life, liberty, or property, without due 

process of law.’ The fundamental liberties protected by this Clause 

include most of the rights enumerated in the Bill of Rights.” Obergefell 

v. Hodges, 135 S.Ct. 2584, 2697 (2015) (citing Duncan v. Louisiana, 391 

U.S. 145, 147-149 (1968)). 

“To demonstrate a procedural due process violation, the plaintiffs 

must establish that there is ‘(1) a cognizable property interest; (2) a 

deprivation of that property interest; and (3) a denial of due process.’” 

Hudson v. City of Chicago, 374 F.3d 554, 559 (7th Cir. 2004) (quoting 
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Buttitta v. City of Chicago, 9 F.3d 1198, 1201 (7th Cir. 1993)). 

“Due process ‘is not a technical conception with a fixed content 

unrelated to time, place[,] and circumstances[;]’ instead, it ‘is flexible 

and calls for such procedural protections as the particular situation 

demands.’ Mathews v. Eldridge, 424 U.S. 319, 334 (1976) (citations 

omitted). The process constitutionally required is determined by 

balancing three distinct factors: 

First, the private interest that will be affected by the 
official action; second, the risk of an erroneous 
deprivation of such interest through the procedures 
used, and the probable value, if any, of additional or 
substitute procedural safe-guards; and finally, the 
Government’s interest. 
 

Gilbert v. Homar, 520 U.S. 924, 931-32 (1997) (quoting Mathews, 424 

U.S. at 335). 

The private interest affected by the virtual ban is great – 

Plaintiffs are deprived of Second Amendment rights and the ability to 

defend their lives as can Illinois residents. Further, there is no process 

or procedure to rectify the situation except for Court intervention. This 

is another reason why Plaintiffs are entitled to immediate injunctive 
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relief against 430 ILCS 66/40 and its virtual non-resident ban. 

IV. PLAINTIFFS WILL SUFFER IRREPARABLE HARM IN THE 
ABSENCE OF PERMANENT INJUNCTIVE RELIEF. 

 
This element does not seem in dispute.  However, Plaintiffs 

discuss it here due to the Court’s de novo review.  Plaintiffs, and the 

non-resident members of the organizational Plaintiffs, enjoy a 

fundamental right to keep and bear arms. McDonald, 130 S. Ct. at 

3042. “[T]he inherent right of self-defense has been central to the 

Second Amendment right.” Heller, 128 S. Ct. at 2817. The denial of 

constitutional rights, even if such deprivation were temporary, 

constitutes irreparable harm for purposes of granting injunctive relief 

(See, e.g., Elrod v. Burns, 427 U.S. 347, 373 (1976)). 

The District Court previously agreed, citing to Ezell, that 

irreparable injury will continue to exist in the absence of an injunction 

because Plaintiffs “will suffer irreparable harm in the interim – that is, 

harm that cannot be prevented or fully rectified by the final judgment 

after trial.” Culp v. Madigan, 2015 U.S. Dist. LEXIS 163423 at **53-54 

(C.D.Ill. 2015) (citing Roland Mach. Co. v. Dresser Indus., Inc., 749 F.2d 
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380, 386 (7th Cir. 1984) (emphasis added)).   

The Ezell Court held that “[t]he loss of a First Amendment right is 

frequently presumed to cause irreparable harm based on ‘the intangible 

nature of the benefits flowing from the exercise of those rights; and the 

fear that, if those rights are not jealously safeguarded, persons will be 

deterred, even if imperceptibly, from exercising those rights in the 

future.’ . . . The Second Amendment protects similarly intangible and 

unquantifiable interests. Heller held that the Amendment’s central 

component is the right to possess firearms for protection. (cite omitted).  

Infringements of this right cannot be compensated by damages.” See 

Ezell, 651 F.3d at 699. 

Additionally, the violation of Plaintiffs’ right to Equal Protection 

Clause of the Fourteenth Amendment, as discussed above, is an 

irreparable harm continuing so long as the offending statute is in place. 

Equal protection “is essentially a direction that all persons similarly 

situated shall be treated alike.” City of Cleburne v. Cleburne Living 

Center, 473 U.S. 432, 439 (1985). “When an alleged constitutional right 

is involved, most courts hold that no further showing of irreparable 
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injury is necessary.” Kikumura v. Hurley, 242 F.3d 950, 963 (10th Cir. 

2001) (citing 11A Charles Alan Wright et al., Federal Practice and 

Procedure § 2948.1 (2d ed. 1995)); See also Rum Creek Coal 

Sales, Inc. v. Caperton, 926 F.2d 353, 362 (4th Cir. 1991); Ezell, 651 

F.3d at 699. 

Plaintiffs suffer the irreparable harm of the deprivation of their 

Second and Fourteenth Amendment rights, and suffer said irreparable 

harm every day 430 ILCS 66/40 is not enjoined. 

IV.  TRADITIONAL LEGAL REMEDIES ARE INADEQUATE TO 
 RELIEVE THE HARM OF THE BAN ON CONCEALABLE 
 FIREARM REGISTRATION BY QUALIFIED 
 NON-RESIDENTS. 
 

The District Court also previously agreed that Plaintiffs’ harm 

cannot be redressed by money damages. Culp v. Madigan, 2015 U.S. 

Dist. LEXIS 163423 at **52-53.  Again, Plaintiffs reiterate their 

arguments due to the Court’s de novo review. 

This Court has quoted Justice Brennan’s statement in Elrod that 

“the loss of First Amendment freedoms, for even minimal periods of 

time, unquestionably constitutes irreparable injury.” See, e.g., Nuxoll v. 
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Indian Prairie School District No. 204, 523 F.3d 668, 669-70 (7th Cir. 

2008) (quoting Elrod, 427 U.S. at 373 (plurality op.)); accord Christian 

Legal Soc’y v. Walker, 453 F.3d 853, 859 (7th Cir. 2006); Joelner, 378 

F.3d at 620. The Ezell Court recognized that “[t]he Second Amendment 

protects similarly intangible and unquantifiable interests” as those 

secured by the First Amendment. Ezell, 651 F.3d at 699. As such, the 

Seventh Circuit found that “[i]nfringements of this right cannot be 

compensated by money damages.” Id. (emphasis added). 

No legal remedies will aid qualified non-residents who are 

deprived of their Second or Fourteenth Amendment rights. And quite 

obviously, no legal remedies will suffice to compensate those killed or 

injured owing to Illinois’s virtual ban.  

V.  THE BALANCE OF INTERESTS FAVORS PERMANENT 
INJUNCTIVE RELIEF. 

 
This element is intrinsically tied to the merits argument, though 

Plaintiffs add the following discussion.  By incorrectly analyzing 

Plaintiffs’ Second Amendment claims using intermediate scrutiny, 

when strict or near-strict scrutiny was appropriate, the District Court 
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erred in its overall analysis of this element, such that this Court must 

reverse that finding and grant injunctive relief.   

Once the “threshold” factors have been met, the decision to grant 

or deny an injunction turns on the balance of equities. See Ty, Inc. v. 

Jones Group Inc., 237 F.3d at 895. The court “weighs the irreparable 

harm that the moving party would endure without the protection of the 

preliminary injunction against any irreparable harm the nonmoving 

party would suffer if the court were to grant the requested relief” in 

light of the probable merit of the claim, and also considers the 

injunction’s impact on non-parties (the “public interest”). See Girl 

Scouts, 549 F.3d at 1086.  

Despite Defendants’ concerns, Plaintiffs reiterate what this Court 

held in Moore: 

[T]he Supreme Court made clear in Heller that it 
wasn't going to make the right to bear arms depend on 
casualty counts. 554 U.S. at 636. If the mere possibility 
that allowing guns to be carried in public would 
increase the crime or death rates sufficed to justify a 
ban, Heller would have been decided the other way, for 
that possibility was as great in the District of Columbia 
as it is in Illinois. 
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Moore, 702 F.3d at 939.  As this case is essentially a progeny of Moore, 

the above conclusion is just as applicable here as in that case.  

Absent relief, Plaintiffs will continue to suffer irreparable injury 

in the loss of constitutional rights, if not actual physical harm. The 

State has no legitimate interest in the prohibition; and the public 

interest strongly favors equal protection of the law, and the respecting 

of fundamental rights, to say nothing of the ability of all qualified law-

abiding persons in Illinois to defend themselves equally.  

Further, the notion that a non-resident criminal or mentally ill 

person, who wishes to commit gun violence in Illinois, is going to first 

apply for a concealed carry license is ludicrous. Likewise, the idea that 

refusing a CCL to someone intent on committing a criminal act with a 

firearm would stop that wrongful act is just as ludicrous.  

The Plaintiffs are real, law-abiding, and qualified, and wish to 

apply for an Illinois CCL, and meet all requirements to do so.  While 

gun violence is a compelling issue, the granting of a non-resident CCL is 

not going to affect it in the least.  Denying a non-resident CCL to a 

qualified individual, however, could have catastrophic consequences. 
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Refusing to allow the qualified individuals from 45 states to apply for a 

non-resident CCL will not improve public safety.  Defendants have not 

pointed to a single violent incident in the affected 45 states regarding 

someone who was able to commit said violent act because he applied for, 

or received, a CCL.4   The Court cited to the Defendants’ concerns about 

cost, even though a non-resident CCL application costs twice as much 

as a resident’s application.  Even if cost is a concern, it cannot be a 

justification to deny constitutional rights.  If this were true, then any 

right would be in jeopardy at the hands of a governmental body that 

could not, or did not want to, allocate the alleged necessary funds.      

When the District Court weighed a hypothetical calamity more 

heavily than the real people being affected by this restriction of 

fundamental rights, the District Court committed reversible error. 

Because the balance of interests tilts in favor of injunctive relief, 

the District Court’s granting summary judgment to the Defendants, and 

                                                 
4 Plaintiffs of course cannot say a CCL-holder in America has never committed an 
act of violence, though such unknown incidents, even if they exist, are undeniably 
far less frequent than acts of gun violence committed by those without licenses, 
such as gang members and other criminals. Further, none of this outweighs the 
fundamental right of self-defense enjoyed by law-abiding persons in 45 States. 
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denying summary judgment to the Plaintiffs, should be reversed. 

CONCLUSION 
 

The judgment below should be reversed and remanded with 

instructions to enter summary judgment and a permanent injunction in 

Plaintiffs’ favor, as well as any and all relief consistent with such 

ruling. 
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IN THE UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF ILLINOIS 

SPRINGFIELD DIVISION 
 

KEVIN W. CULP, MARLOW DAVIS, ) 
FREDDIE REED-DAVIS, DOUGLAS ) 
W. ZYLSTRA, JOHN S. KOLLER, ) 
STEVE STEVENSON, PAUL   ) 
HESLIN, MARLIN MANGELS,   ) 
JEANELLE WESTROM, SECOND ) 
AMENDMENT FOUNDATION, INC., ) 
ILLINOIS CARRY, and ILLINOIS  ) 
STATE RIFLE ASSOCIATION,  ) 
       ) 

Plaintiffs      ) 
       ) 

v.       ) No. 14-CV-3320 
       ) 
LISA MADIGAN, in her Official  ) 
Capacity as Attorney General of  ) 
the State of Illinois;   ) 
LEO P. SCHMITZ, in his Official ) 
Capacity as Director of the   ) 
Illinois State Police, and   ) 
JESSICA TRAME, as Bureau Chief ) 
of the Illinois State Police   ) 
Firearms Services Bureau,  ) 
       ) 

Defendants.    ) 
  

OPINION 

SUE E. MYERSCOUGH, U.S. District Judge. 

 This cause is before the Court on the Motion for Summary 

Judgment (d/e 45) filed by Plaintiffs Kevin W. Culp, Marlow Davis, 

E-FILED
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Freddie Reed-Davis, Douglas W. Zylstra, John S. Koller, Steve 

Stevenson, Paul Heslin, Marlin Mangels, Jeanelle Westrom, Second 

Amendment Foundation, Inc., Illinois Carry, and Illinois State Rifle 

Association and the Motion for Summary Judgment (d/e 43) filed by 

Defendants Lisa Madigan, in her official capacity as Attorney 

General of the State of Illinois; Leo P. Schmitz, in his official 

capacity as Director of the Illinois State Police; and Jessica Trame, 

as Bureau Chief of the Illinois State Police, Firearms Services 

Bureau.  On August 22, 2017, the Court held a hearing on the 

motions. 

The Court finds that the result in this case is largely dictated 

by the Seventh Circuit’s decision on appeal of this Court’s denial of 

a preliminary injunction.  Applying the level of scrutiny applied by 

the Seventh Circuit on appeal, the Court finds that the challenged 

law is substantially related to Illinois’ important public-safety 

interest.  Therefore, Defendants’ Motion for Summary Judgment 

(d/e 43) is GRANTED, and Plaintiffs’ Motion for Summary 

Judgment (d/e 45) is DENIED.  
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I. BACKGROUND 

 Plaintiffs include individuals who are residents of Wisconsin, 

Colorado, Missouri, Iowa, Pennsylvania, and Indiana1 who would 

apply for a concealed carry permit if able and who would carry 

firearms in Illinois but fear prosecution.  The individual Plaintiffs, 

all of whom hold concealed carry licenses in their home states, work 

in or visit Illinois.  Plaintiffs also include three organizations, 

Second Amended Foundation, Inc., Illinois Carry, and Illinois State 

Rifle Association, who assert that they have many non-Illinois 

resident members who work in, travel to, and spend significant 

amounts of time in Illinois and would apply for concealed carry 

permits if able.  This Court previously found that Plaintiffs had 

standing to bring this lawsuit.  Culp v. Madigan, No. 14-CV-3320, 

2015 WL 13037427, at *11 (C.D. Ill. Dec. 7, 2015) (Culp I).  

Plaintiffs allege that Section 40 of the Illinois Firearm 

Concealed Carry Act (Concealed Carry Act) (430 ILCS 66/40) and all 

                                 

1 At oral argument, the parties advised the Court that Plaintiff Culp, who is a 
legal resident of Pennsylvania and who was stationed in Illinois when the case 
was filed, is now stationed in Ohio. 
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other statutory language that restricts otherwise-qualified 

nonresidents of Illinois of the rights and privileges of carrying 

concealed firearms based solely on their state of residence violates 

their Second Amendment rights, the Equal Protection Clause of the 

Fourteenth Amendment to the United States Constitution, the 

Privileges and Immunities Clause of Article IV, § 2, and the Due 

Process Clause of the Fourteenth Amendment.  Plaintiffs seek a 

declaratory judgment that Section 40 of the Concealed Carry Act 

and all other Illinois statutory language that restricts otherwise 

qualified nonresidents of Illinois of the rights and privileges of 

carrying concealed firearms based solely on their states of resident 

is unconstitutional.  Plaintiffs also seek a permanent injunction 

barring enforcement of the challenged laws.   

A.  Relevant Law Governing the Possession or Carrying of 
Firearms in Illinois  

 
Two Illinois statutes govern the possession and carrying of 

firearms in Illinois: the Firearm Owners Identification Card Act (430 

ILCS 65/0.01 et seq.,) (FOID Act) which permits qualified 

individuals to possess firearms, and the Concealed Carry Act (430 
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ILCS 66/1 et seq.), which permits qualified individuals to carry 

concealed handguns in public.  Nonresident applicants for a 

concealed carry license must meet all of the requirements for a 

FOID card except residency.  

1.  The FOID Act 

The FOID Act generally prohibits a person from possessing a 

firearm in Illinois unless the person has a FOID card.  430 ILCS 

65/2(a).  Among its many requirements, the FOID Act requires that 

an applicant be a resident, with certain exceptions.  See 430 ILCS 

65/4(a-10).  In addition, the FOID Act allows nonresidents to 

possess a firearm in Illinois without a FOID card in certain 

instances, including where the nonresident is currently licensed or 

registered to possess a firearm in his resident state (430 ILCS 

65/2(b)(10)); certain nonresident hunters (430 ILCS 65/2(b)(5), 

(13)); nonresidents while on a firing or shooting range (430 ILCS 

65/2(b)(7)); nonresidents while at a firearm showing or display 

recognized by the Department of State Police (hereinafter referred to 

as the Illinois State Police or the ISP) (430 ILCS 65/2(8)); and 
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nonresidents whose firearms are unloaded and enclosed in a case 

(430 ILCS 65/2(9)).   

 An application for a FOID card may be denied or revoked 

based on the applicant’s criminal or mental health history (among 

other reasons not relevant to the issues herein).  See generally 430 

ILCS 65/8; see also 430 ILCS 65/4(a)(2) (requiring that an 

applicant submit evidence to the ISP that he meets the 

qualifications for obtaining a FOID card).  Grounds for denial 

include that the applicant has been convicted of a felony (740 ILCS 

65/8(c)); has been convicted within the past five years of battery, 

assault, aggravated assault, violation of an order of protection, or a 

substantially similar offense in another jurisdiction in which a 

firearm was used or possessed (430 ILCS 65/8(k)); has been 

convicted of domestic battery, aggravated domestic battery, or a 

substantially similar offense in another jurisdiction before, on, or 

after January 1, 2012 (the effective date of Public Act 97-158, 

amending Section 8 of the FOID Act) (430 ILCS 65/8(l)); or is 

prohibited under an Illinois statute or federal law from acquiring or 

possessing a firearm or ammunition (430 ILCS 65/8(n)).  Those 
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prohibited by federal law from possessing a firearm include those 

convicted of a crime punishable by imprisonment for a term 

exceeding one year; persons adjudicated as a mental defective or 

who have been committed to a mental institution; and persons 

convicted in any court of a misdemeanor crime of domestic violence.  

See 18 U.S.C. § 922(g)(1), (g)(4), (g)(9). 

 In addition, the FOID card application may be denied or the 

license revoked if the person has been a patient in a mental health 

facility within the past five years (430 ILCS 65/8(e)); has been a 

patient in a mental facility more than five years ago and has not 

received a certification from a qualified examiner that he is not a 

clear and present danger to himself or others (Id.); has a mental 

condition of such a nature that it poses a clear and present danger 

to the applicant or other person or the community (430 ILCS 

65/8(f)); or has been adjudicated a mentally disabled person (430 

ILCS 65/8(r)).   

 The FOID Act also contains a reporting mechanism that allows 

the ISP to monitor the ongoing qualifications of FOID cardholders.  

See 430 ILCS 65/8.1.  For example, under the FOID Act, Illinois 
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circuit court clerks and other law enforcement agencies must notify 

the ISP of certain criminal arrests, charges, and disposition 

information.  See 430 ILCS 65/8.1(a); see also 20 ILCS 2630/2.1 

(requiring the clerk of the circuit court, Illinois Department of 

Corrections, sheriff of each county, and state’s attorney of each 

county to submit certain criminal arrests, charges, and disposition 

information to the ISP); 20 ILCS 2630/2.2 (requiring the circuit 

court clerk to report to the ISP’s Firearm Owner’s Identification 

Card Office convictions for certain violations of the Criminal Code 

when the defendant has been determined to be subject to the 

prohibitions of 18 U.S.C. 922(g)(9)).2  In addition, a court that 

adjudicates an individual as a mentally disabled person or finds 

that a person has been involuntarily admitted must direct the 

circuit court clerk to notify the ISP’s FOID department and forward 

a copy of the court order to the ISP.  430 ILCS 65/8.1(b); see also 

430 ILCS 65/8.1(b-1) (requiring that the circuit court clerk notify 

                                 

2 Providing that a person convicted of a misdemeanor crime of domestic 
violence cannot possess a firearm.  18 U.S.C. § 922(g)(9). 
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the ISP FOID department twice a year if the court has not directed 

the circuit clerk to notify the ISP FOID department under 

subsection (b) within the preceding six months because no person 

has been adjudicated a person with a mental disability or if no 

person has been involuntarily admitted).   

 The FOID Act further requires that the Department of Human 

Services (DHS) report to the ISP all information collected under 

subsection (b) of Section 12 of the Mental Health and 

Developmental Disabilities Confidentiality Act “for the purpose of 

determining whether a person who may be or may have been a 

patient in a mental health facility is disqualified under State or 

federal law from receiving or retaining a Firearm Owner’s 

Identification Card, or purchasing a weapon.”  430 ILCS 65/8.1(c).   

Section 12(b) of the Mental Health and Developmental Disabilities 

Confidentiality Act provides that all physicians, clinical 

psychologists, and qualified examiners must provide notice directly 

to DHS or his or her employer who shall then notify DHS within 24 

hours of determining a person poses a clear and present danger to 

himself, herself, or others, or within 7 days after a person 14 years 
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or older is determined to be a person with a developmental 

disability as described in Section1.1 of the FOID Act.  740 ILCS 

110/12(b).  Notice of an admission of a patient—which includes a 

person who voluntarily receives mental health treatment as an 

inpatient or resident or who receives mental health treatment as an 

outpatient and who poses a clear and present danger to himself, 

herself, or to others—must be furnished to DHS within seven days 

of admission.  Id.; see also 430 ILCS 65/1.1 (defining “patient”).    

 Similarly, every physician, clinical psychologist, or qualified 

examiner who determines that a person poses a clear and present 

danger to himself or others must notify DHS within 24 hours of that 

determination.  430 ILCS 65/8.1(d)(1).  Further, a law enforcement 

official or school administrator who determines a person poses a 

clear and present danger to himself or others must notify the ISP 

within 24 hours of that determination.  430 ILCS 65/8.1(d)(2).  

 2.  The Concealed Carry Act 

 Illinois also provides a mechanism for individuals to carry a 

concealed firearm in Illinois by way of the Concealed Carry Act.  

430 ILCS 66/1 et seq.  Illinois is a “shall issue” state, meaning that 
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the ISP must issue a license if the applicant meets the 

qualifications, provides the application and documentation 

required, submits the requisite fee, and does not pose a danger to 

himself or a threat to public safety as determined by the Carry 

Licensing Review Board.  430 ILCS 66/10(a).  The license is valid 

for five years and allows the licensee to carry a loaded or unloaded 

concealed or partially concealed firearm on or about his person and 

within a vehicle.  430 ILCS 66/10(c). 

 To qualify for a concealed carry license, the applicant must be 

at least 21 years of age; have a valid FOID card and, at the time of 

the application, meet the requirements for the issuance of a FOID 

card; have not been in residential or court-ordered treatment for 

alcoholism, alcohol detoxification, or drug treatment within five 

years immediately preceding the date of the application; and have 

completed firearms training.  430 ILCS 66/25(1), (2), (5), (6).  In 

addition, the Concealed Carry Act imposes additional requirements 

relating to the applicant’s criminal history.  The applicant must not 

have been convicted or found guilty in any state of (A) a 

misdemeanor involving the use or threat of physical force or 
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violence to any person within five years preceding the date of the 

application or (B) two or more violations relating to driving while 

under the influence of drugs or alcohol within five years preceding 

the date of the application.  430 ILCS 66/25(3).  Moreover, the 

applicant must not be the subject of a pending arrest, warrant, 

prosecution, or proceeding for an offense or action that could lead 

to disqualification to own or possess a firearm.  430 ILCS 66/25(4).   

 The Concealed Carry Act requires that the ISP conduct a 

background check of the applicants for concealed carry licenses.  

430 ILCS 66/35.  The background check must consist of a search 

of the following: the Federal Bureau of Investigation’s National 

Instant Criminal Background Check System (NICS)3; all available 

state and local criminal history record information files, including 

records of juvenile adjudications; all available federal, state, and 

                                 

3 According to the FBI website, NICS is a “national system that checks available 
records on persons who may be disqualified from receiving firearms.” 
https://www.fbi.gov/services/cjis/nics/about-nics.  “The NCIS is a 
computerized background check system designed to respond instantly on most 
background check inquiries so the [Federal Firearms Licensees] receive an 
almost immediate response.”  Id. 
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local records regarding wanted persons, domestic violence 

restraining orders, and protective orders; DHS files relating to 

mental health and developmental disabilities; and all other available 

records of any federal, state, local agency, or other public entity 

likely to contain information relevant to whether the applicant is 

prohibited from purchasing, possessing, or carrying a firearm.  430 

ILCS 66/35.  The ISP may charge applicants for conducting the 

criminal history records check but that fee shall not exceed the 

actual cost of the records check.  Id.   

 The specific statutory provision Plaintiffs challenge here, 

Section 40 of the Concealed Carry Act, governs nonresident 

concealed carry license applications.  Specifically, this section of the 

Concealed Carry Act directs the ISP to, by rule, allow for 

nonresident license applications from any state or territory of the 

United States with laws related to firearm ownership, possession, 

and carrying “that are substantially similar to the requirements to 

obtain a license under” the Concealed Carry Act.  430 ILCS 

66/40(b).  The ISP currently deems a state’s law substantially 

similar when:  
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[t]he comparable state regulates who may carry firearms, 
concealed or otherwise, in public; prohibits all who have 
involuntary mental health admissions, and those with 
voluntary admissions within the past 5 years, from 
carrying firearms, concealed or otherwise, in public; 
reports denied persons to NICS; and participates in 
reporting persons authorized to carry firearms, concealed 
or otherwise, in public through NLETs [sic] [(the National 
Law Enforcement Telecommunications System)4].  
 

20 Ill. Admin. Code § 1231.10.  The four states currently deemed to 

have substantially similarly laws are Arkansas, Mississippi, Texas, 

and Virginia.  See https://www.ispfsb.com/Public/Faq.aspx  (all 

websites last visited September 15, 2017).   

Only a nonresident applicant from a state with substantially 

similar laws may apply for a nonresident concealed carry license.  

430 ILCS 66/40(c).  The nonresident must meet all of the 

requirements contained in section 25 of the Concealed Carry Act, 

except for the Illinois residency requirement.  430 ILCS 66/40(c).  

The nonresident must submit the application and documents 

                                 

4 NLETS “is the premiere interstate justice and public safety network in the 
nation for the exchange of law enforcement-, criminal justice-, and public 
safety-related information.” http://nlets.org/about/who-we-are.  The ISP uses 
NLETS to determine if a nonresident’s state-issued concealed carry license is 
valid.  Trame Aff. ¶ 13 (d/e 44-1). 
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required under Section 30 of the Concealed Carry Act and the 

applicable fee.  430 ILCS 66/40(c)(1).  The fee for a new license or 

renewal is $150 for an Illinois resident and $300 for a nonresident.  

430 ILCS 66/60(b), (c).   

Nonresidents are also required to meet additional 

requirements.  430 ILCS 66/40.  A nonresident applicant must 

submit a notarized document affirming that he is eligible to own or 

possess a firearm under federal law and the laws of his state or 

territory of residence; that, if applicable, he has a license or permit 

to carry a firearm, concealed or otherwise, issued by his state; that 

he understands Illinois law pertaining to the possession and 

transport of firearms; and acknowledges that he is subject to the 

jurisdiction of the ISP and Illinois courts for any violation of the 

Concealed Carry Act.  430 ILCS 66/40(c)(2); see also 430 ILCS 

66/40(c)(3), (4) (requiring the applicant to submit a photocopy of 

any evidence of compliance with the training requirements and a 

head and shoulder color photograph).  In lieu of an Illinois driver’s 

license or Illinois identification card, the nonresident applicant 

must provide similar documentation from his state or territory of 
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residence.  430 ILCS 66/40(d).  In lieu of a valid FOID card, the 

nonresident applicant must submit the documentation and 

information required to obtain a FOID card, including an affidavit 

that the nonresident meets the mental health standards to obtain a 

firearm under Illinois law.  430 ILCS 66/40(d) (also requiring that 

the ISP ensure the applicant would meet the eligibility criteria to 

obtain a FOID card if he were an Illinois resident). 

 The Concealed Carry Act specifically provides that nothing in 

the Act prohibits a nonresident who does not have an Illinois 

concealed carry license from transporting a concealed firearm in his 

or her vehicle if the concealed firearm remains in the vehicle and 

the nonresident is not prohibited from owning a firearm under 

federal law and is eligible to carry a firearm in public under the 

laws of his state of residence.  430 ILCS 66/40(e).  If the vehicle is 

unattended, however, the firearm must be stored within a locked 

vehicle or a locked container.  Id.   

 The Concealed Carry Act imposes an additional reporting 

obligation on schools.  Section 105 requires that school 

administrators report to the ISP when a student of a public or 

3:14-cv-03320-SEM-TSH   # 61    Page 16 of 60                                            
       

SA 17

Case: 17-2998      Document: 7-2            Filed: 11/07/2017      Pages: 147 (106 of 468)



Page 17 of 60 

 

private elementary school, secondary school, community college, 

college, or university is determined to pose a clear and present 

danger to himself or others within 24 hours of such determination.  

430 ILCS 66/105.   

 3.   The ISP Sends Surveys to Other States and the District of 
Columbia 

 
 Pursuant to 20 Ill. Admin. Code § 1231.110(c), the ISP sent 

Surveys to determine if other states had “substantially similar” 

firearms laws.  Trame Aff. ¶¶ 26-30 (d/e 44-1).  Specifically, in 

2013, the ISP sent Surveys to each of the 49 other states and the 

District of Columbia requesting information regarding their 

regulation of firearms use and reporting and tracking mechanisms 

relative to criminal activity and mental health issues.  Id. ¶ 26.  In 

2014, the ISP sent a second Survey to those states which did not 

respond to the first Survey.  Id.  The following states did not 

respond to the ISP’s 2013 or 2014 requests for information:  

Colorado, Maine, Maryland, Massachusetts, Nevada, Pennsylvania, 

and Rhode Island.  Id. ¶ 27.  Of those states responding to the 2013 

Survey, only Hawaii, New Mexico, South Carolina, and Virginia were 
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found to have laws similar to Illinois’ laws by regulating who may 

carry firearms in public, reporting persons authorized to carry 

firearms though NLETS, reporting denied persons through NICS, 

prohibiting persons voluntarily admitted to a mental health facility 

within the last five years from possessing or using firearms, and 

prohibiting persons involuntarily admitted to mental health 

facilities from possessing or using firearms.  Id. ¶ 28. 

 In 2015, the ISP again sent Surveys to each of the 49 other 

states and to the District of Columbia requesting information 

regarding their regulation of firearm use and reporting and tracking 

mechanisms relative to criminal activity and mental health issues.  

Trame Aff. ¶ 29.  ISP Firearms Services Bureau staff telephoned the 

states which did not respond to the 2015 Survey to follow up on the 

status of the states’ responses.  Id.  Colorado and Maryland never 

responded to the 2015 Survey.  Id. ¶ 30.   

 The 2015 Survey asked: 

1.  Does your state issue a Concealed Carry License? 
 

a.  If YES, for what length of time is the license 
issued? 
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b.  At what age can an individual apply for a 
Concealed Carry License? 
 

2.  Is a National Instant Criminal Background Check 
System (NICS) background check completed at the time 
of issuance of a Concealed Carry License? 
 

a.  Is a secondary/repeated background check 
conducted after the initial application approval 
process during the lifetime of the license/permit? 
 

3.  Does your state report Concealed Carry Licenses via 
the National Law Enforcement Teletype System (NLETS)? 
 
4.  Does your state prohibit the use or possession of 
firearms based on adjudication as a mentally defective 
person or committed [sic] to a mental institutional (18 
U.S.C. 922(g)(4))? 
 
5.  Does your state report adjudicated mentally 
defective/committed persons to the NICS Index? 
 

a.  If YES, please describe your state’s 
collection/reporting process in accordance with 18 
USC 922(g)(4). 
 
b.  If YES, is there a mechanism within the state to 
check for the federal mental health prohibitor 
during the lifetime of the license/permit? 
 

6.  Does your state prohibit the use or possession of 
firearms based on a voluntary mental health admission 
within the last five years? 
 

a.  If YES, are mental health admissions reported to 
your agency by any entity other than the applicant? 
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 If YES, to 6.a., please describe. 
 

b.  If YES, does the applicant provide information 
concerning their mental health status at the time of 
application? 
 
c.  If YES, is there any check or validation of the 
information provided by the applicant? 
 

 If YES to 6.c., please describe. 
 

d.  If YES, please provide your state statute 
reference. 
 
e.  If NO, does your state have any process for 
prohibiting the use or possession of firearms based 
on a voluntary mental health admission to a 
treatment facility? 
 

 If YES to 6.e., please describe. 
 
7.  If you answered NO to any of the questions 4-6, does 
your state have any other procedures for the 
consideration of mental health and the use or possession 
of firearms? 
 
 a.  If YES, please describe. 
 
8.  If you answered NO to any of the questions 4-6, is 
there pending state legislation that addresses the 
concern of mental health treatment and the possession of 
firearms? 
 
 a.  If YES, what is the effective date? 
 

b.  If YES, please provide a copy of the legislative 
language. 
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See 2015 Survey (d/e 44-2).  The ISP found that only four states 

had laws that were substantially similar to Illinois’ laws: Arkansas, 

Mississippi, Texas, and Virginia.  See 

https://www.ispfsb.com/Public/Faq.aspx.   

B.   The Court Denied Plaintiffs’ Motion for Preliminary 
Injunction, and the Seventh Circuit Affirmed  

 
 On August 7, 2015, after the close of fact discovery, Plaintiffs 

filed a Motion for Preliminary Injunction (d/e 17).  The Court held a 

hearing on the Motion and, on December 4, 2015, denied the 

Motion.  Culp I, 2015 WL 13037427.  The Court applied 

intermediate scrutiny and found that Plaintiffs demonstrated “at 

least a better-than-negligible likelihood of success on the merits.”  

Id. at *16; see also id. at *17 (finding the likelihood of success 

“neither strong nor weak”).  The Court also found that Plaintiffs 

could show irreparable harm and no adequate remedy at law.  Id. at 

*16.  The Court denied the Motion, however, because the balance of 

harms and the public interest weighed in favor of denying the 

preliminary injunction.  Id. at *17-18.   
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On October 20, 2016, the Seventh Circuit affirmed the denial 

of Plaintiffs’ Motion for Preliminary Injunction, with Judge Daniel A. 

Manion dissenting.  Culp v. Madigan, 840 F.3d 400 (7th Cir. 2016) 

(Culp II).  The majority noted that Plaintiffs’ claim to be allowed to 

carry concealed firearms when visiting Illinois “would be compelling 

if the Illinois authorities could reliably determine whether in fact a 

nonresident applicant for an Illinois concealed-carry license had all 

of the qualifications that Illinois, or states that have concealed carry 

laws substantially similar to Illinois, require to be met.”  Id. at 402.    

However, while Illinois state police have access to information about 

Illinois residents, such information is not reliably accessible 

regarding nonresident applicants, except in the four substantially 

similar states.  Id. (also noting Jessica Trame’s “uncontradicted 

affidavit” regarding the sources the Illinois Firearms Services 

Bureau relies on in determining eligibility).  The majority noted that, 

while Illinois can request information from local jurisdictions in 

other states, those jurisdictions charge a fee, and the Bureau lacks 

the funds to pay the charges.  Id. at 403.  The Bureau has also 

encountered significant difficulties in its efforts to obtain mental 
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health information about residents of other states, as many states 

do not track such information.  Id.   

The majority also noted Illinois’ need for reliable information to 

monitor the holders of gun permits.  Culp II, 840 F.3d at 403.  

Illinois checks its own databases daily and national databases 

quarterly for updates that might require a license to be revoked but 

cannot obtain such updates from states that do not track or report 

that information.  Id.   

The majority recognized that Plaintiffs made “some apt 

criticism of the Illinois law.”  Id.  For example, an Illinois resident 

can travel to another state and Illinois authorities will not know if 

he committed a crime or suffered a mental breakdown while in that 

other state if it is not one of the four states with substantially 

similar firearm laws.  Id.  In addition, anyone who lives in Illinois or 

one of the four substantially similar states can obtain an Illinois 

concealed carry license even if he became a resident of that state 

recently after years of living in a dissimilar state—and Illinois would 

be unable to obtain information about possible criminal or mental 

problems in that dissimilar state.  Id.  
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Although the majority concluded the law was imperfect, the 

majority found it could not say the law was “unreasonable, so 

imperfect as to justify the issuance of a preliminary injunction.”  

Culp II, 840 F.3d at 403.  The majority stated:  

The critical problem presented by the plaintiffs’ 
demand—for which they offer no solution—is verification.  
A nonresident’s application for an Illinois concealed-carry 
license cannot be taken at face value.  The assertions in 
it must be verified.  And Illinois needs to receive reliable 
updates in order to confirm that license-holders remain 
qualified during the five-year term of the license.  Yet its 
ability to verify is extremely limited unless the 
nonresident lives in one of the four states that have 
concealed-carry laws similar to Illinois’ law.  A trial in 
this case may cast the facts in a different light, but the 
plaintiffs have not made a case for a preliminary 
injunction. 
 

Id.   

The dissenting judge disagreed with what he called the 

rational-basis review applied by the majority.  Id. at 404 (Manion, 

J., dissenting).  The dissenting judge concluded that “the 

nonresident application ban functions as a categorical prohibition 

of applications from the majority of Americans” and constituted a 

severe burden on Second Amendment rights.  Id. at 407.  

Accordingly, the dissenting judge applied a level of scrutiny greater 
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than intermediate scrutiny but not quite strict scrutiny and held 

that Defendants had to show a close fit between the law and a 

strong public interest.  Id.  Applying that level of scrutiny, the 

dissenting judge stated that Illinois’ chosen method of regulating 

“nonresident concealed-carry license applications is not sufficiently 

tailored to its goal of properly vetting out-of-state applicants’ 

criminal and mental histories.”  Id.  at 404.  The dissenting judge 

also noted the over-inclusive and under-inclusive sweep of the 

statute, which undercut Illinois’ justification for maintaining the 

nonresident application ban.  Id. at 408-09.  The dissenting judge 

further found that Illinois had not shown that it would be 

impossible or impracticable for out-of-state residents to provide 

verified records that would satisfy Illinois’ requirements.  Id. at 409.  

Nonresidents could pay for criminal searches and provide relevant 

records to Illinois.  Id.  Nonresident applicants could also obtain 

certification that they satisfy Illinois’s mental health requirements.  

Id. “Potential applicants should at least be given that chance.”  Id.  
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C.  The Parties Filed Cross Motions for Summary Judgment 

In January 2017, the parties filed cross motions for summary 

judgment.  On August 22, 2017, the Court held oral argument on 

the motions. 

Defendants support their Motion for Summary Judgment with 

the affidavit of Jessica Trame, the Bureau Chief of the ISP Firearms 

Services Bureau.  Trame is responsible for administering the FOID 

Program, the Firearms Transfer Inquiry Program, and the 

Concealed Carry Licensing Program and is familiar with the 

protocols and procedures of each program.  Trame Aff. ¶ 2 (d/e 44-

1).  Trame explains the difficulty of verifying nonresident applicants’ 

identities, criminal history, mental health information, and 

obtaining updated nonresident information necessary to revoke a 

concealed carry license.  The affidavit submitted in support of 

summary judgment is substantially the same as the affidavit 

submitted at the preliminary injunction stage but includes 

additional information regarding the 2015 Survey.  See id.; see also 

Trame Supp. Aff. (d/e 52-1) (explaining that the ISP recently 
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reviewed the 2015 Survey data and determined that Arkansas, 

Mississippi, Texas, and Virginia have substantially similar laws).   

 According to Trame, the Firearms Services Bureau performs a 

background check on each applicant for a concealed carry license. 

Trame Aff. ¶ 4.  This background check process is intended to 

ensure public safety by identifying persons who are unqualified to 

carry firearms.  Id. ¶ 8. 

 The background check includes queries of the national 

systems such as the National Crime Information Center (NCIC),5  

NICS, the Interstate Identification Index,6 Immigration and Customs 

                                 

5 This is the mechanism criminal justice agencies use to access over 13 million 
active records.  The NCIC database consists of 21 files, including 14 “persons” 
files such as the National Sex Offender Registry, Foreign Fugitives, Immigration 
Violations, Orders of Protection, and Wanted Persons.  See Trame Aff. ¶ 13.  
“The NCIC has operated under a shared management concept between the FBI 
and federal, state, local, and tribal criminal justice users since its inception.” 
See https://www.fbi.gov/services/cjis/ncic  
 
6 The Interstate Identification Index is the national criminal history record 
system.  See Trame Aff. ¶ 13.  As of March 31, 2016, 30 states and the District 
of Columbia participate only in the Interstate Identification Index while 20 
states participate in Interstate Identification Index and the National Fingerprint 
File.   
https://www.fbi.gov/services/cjis/compact-council/interstate-identification-
index-iii-national-fingerprint-file-nff  
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Enforcement, and NLETS.  The Bureau also checks the Illinois 

systems, including the Criminal History Record Information system, 

driver’s license or identification systems maintained by the 

Secretary of State, and the Computerized Hot Files system, which is 

“a central online repository for numerous officer and public safety 

information repositories” that is maintained by the ISP.  Trame Aff. 

¶ 6.   

 For Illinois residents, the Firearm Services Bureau is able to 

locate criminal history through Illinois’ Criminal History Record 

Inquiry, a system maintained by ISP; the Computerized Hot Files; 

and from federal systems.  Id. ¶ 11.  Because the Bureau does not 

have direct access to other states’ local or state criminal history 

databases, the Bureau relies on federal databases to obtain out-of-

state criminal history information.  Id. ¶ 12.  Trame indicates, 

however, that many states provide the federal databases with only a 

summary of an arrest.  This information is often inadequate to 

assess an applicant’s eligibility for a concealed carry license.  Id.    

Although the ISP may request a criminal record if the federal 

database is incomplete, many jurisdictions charge for records, and 
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the ISP does not have funds appropriated to pay for any records.  

Id.   

 The ISP uses NLETS to determine whether a nonresident 

applicant’s state-issued concealed carry license is valid and to 

check the continued validity of the home-state issued concealed 

carry license.  Trame Aff. ¶ 13.  The ISP is unable to obtain accurate 

and updated information via NLETS and NCIC for residents from 

states which do not fully participate in those systems.  Id. ¶ 14.   

 In addition, information from the Interstate Identification 

Index may be limited because states are not uniform in their 

reporting of different levels and types of offenses.  Id. ¶ 15.  Only 

the National Fingerprint File (NFF) provides detailed extracts 

directly from states’ local databases.  Id.  However, as of December 

2016, only 20 states participate in the NFF: Colorado, Florida, 

Georgia, Hawaii, Idaho, Iowa, Kansas, Maryland, Minnesota, 

Missouri, Montana, North Carolina, New Jersey, New York, Ohio, 

Oklahoma, Oregon, Tennessee, West Virginia, and Wyoming.  Id.   

 Through the Illinois Department of Human Services FOID 

Mental Health System, the Firearm Services Bureau can access 
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information on Illinois mental health facility admissions and 

determine whether an individual has been involuntarily admitted 

into a mental health facility in Illinois or been a patient in a mental 

health facility in Illinois within the past five years or more.  Trame 

Aff. ¶ 17.  This System does not, however, contain records on out-

of-state mental health facility admissions.  Id. ¶ 18.  In addition, the 

ISP does not have access to other states’ mental health facility 

admission databases, to the extent the other states may have them.  

Id.   

 Trame states that, in her experience, federal databases contain 

only limited information regarding involuntary mental health 

admissions or mental disability adjudications and do not contain 

voluntary mental health admission information.  Trame Aff. ¶ 19.  

To search for mental health information regarding nonresidents, the 

ISP is limited to information available through the NICS Index, 

which contains some information regarding individuals prohibited 

from firearm possession for mental health reasons under 18 U.S.C. 

§ 922(g)(4) (making it unlawful for any persons who has been 

adjudicated as a mental defective or who has been committed to a 
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mental institution from possessing a firearm).  Id. ¶ 20.  Moreover, 

not all states participate in the NICS Index.  Id. ¶ 20.  NICS does 

not provide any information on voluntary mental health admissions.  

Id. 

 On a daily basis, all resident concealed carry license holders 

are checked against the Illinois Criminal History Record Inquiry and 

DHS Mental Health Systems (by virtue of their FOID card) for any 

new conditions that would disqualify them from holding a FOID 

card or a concealed carry license.  Trame Aff. ¶ 21.  All concealed 

carry license holders, both resident and nonresident, are checked 

against the federal databases on a quarterly basis.  Id.   

 Trame explains in her affidavit why it is difficult for the 

Firearm Services Bureau to obtain updated nonresident information 

relevant to revoking a concealed carry license.  Trame states that, 

while Illinois physicians, law enforcement officials, and school 

administrators are required to report persons that may be a clear 

and present danger to themselves or others, the ISP does not 

receive reports from out-of-state physicians, law enforcement 

officials, or school administrators concerning out-of-state persons 

3:14-cv-03320-SEM-TSH   # 61    Page 31 of 60                                            
       

SA 32

Case: 17-2998      Document: 7-2            Filed: 11/07/2017      Pages: 147 (121 of 468)



Page 32 of 60 

 

presenting a clear and present danger.  Id. ¶ 22.  Moreover, daily 

checks of the DHS Mental Health Systems would not reveal 

information concerning persons in other states.  Id.  

 In addition, Illinois circuit clerks must report to ISP persons 

who have been adjudicated as mentally disabled or those 

involuntary admitted to a mental health facility.  Trame Aff. ¶ 23.  

Trame is not aware of any other state that is required to, or does, 

report such cases to ISP.  Id.  Similarly, DHS must report to ISP 

information collected pertaining to voluntary and involuntary 

mental health treatment admissions, as well as patients with 

intellectual or development disabilities or those who have been 

deemed to be a clear and present danger.  Id. ¶ 24.   

 The ISP can request information from out-of-state mental 

health entities, but many of the out-of-state mental health entities 

do not provide mental health information even after an ISP request.  

Id. ¶ 24.  According to Trame, the ISP’s lack of access to this type of 

data held by other states would make it virtually impossible to 

effectively conduct the level of screening and monitoring on 
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nonresident concealed carry license applications that is performed 

on resident applicants.  Id. ¶ 25. 

II. LEGAL STANDARD 

Summary judgment is proper if the movant shows that no 

genuine dispute exists as to any material fact and that the movant 

is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(a).  

The movant bears the initial responsibility of informing the court of 

the basis for the motion and identifying the evidence the movant 

believes demonstrates the absence of a genuine issue of material 

fact.  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  No 

genuine issue of material fact exists if a reasonable factfinder could 

not find in favor of the nonmoving party.  Brewer v. Bd. of Trs. of 

the Univ. of Ill., 479 F.3d 908, 915 (7th Cir. 2007).  When ruling on 

a motion for summary judgment, the court must consider the facts 

in the light most favorable to the nonmoving party, drawing all 

reasonable inferences in the nonmoving party's favor.  Blasius v. 

Angel Auto., Inc., 839 F.3d 639, 644 (7th Cir. 2016).   
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III. PLAINTIFFS’ REQUEST FOR DISCOVERY 

As an initial matter, the Court notes that Plaintiffs assert, in 

their response to Defendants’ Motion for Summary Judgment, that 

they should have been allowed a brief period to disclose expert 

witnesses and conduct limited discovery.  Pls. Resp. at 7 (d/e 56).  

Plaintiffs claim that the “entire pendency of this case involved a 

preliminary injunction Motion and the appeal thereof.”  Id.  

Plaintiffs also state that they incorrectly believed that when the 

appeal was concluded in favor of Defendants there would be a 

period of time for discovery before dispositive motions were due.  

Plaintiffs argue that, at a minimum, Defendants’ motion should be 

denied and any factual disputes fleshed out through an abbreviated 

discovery process.   

Plaintiffs’ contention that the entire pendency of this case 

involved a preliminary injunction and an appeal is incorrect.  The 

record reflects that Plaintiffs had the opportunity to conduct 

discovery and failed to do so.  

Plaintiffs filed suit in October 2014.  In March 2015, United 

States Magistrate Judge Tom Schanzle-Haskins entered a 
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Scheduling Order (d/e 16).  The Scheduling Order provided the 

following deadlines: (1) Plaintiffs shall identify testifying experts and 

provide Rule 26 expert reports by July 24, 2015; (2) Defendants 

shall identify testifying experts and provide Rule 26 expert reports 

by September 22, 2015; (3) the parties shall complete fact discovery 

by June 24, 2015; (4) the parties shall complete expert discovery by 

October 22, 2015; and (5) the parties shall file dispositive motions 

by November 23, 2015.  Id. 

On August 7, 2015, after the close of fact discovery, Plaintiffs 

filed the Motion for Preliminary Injunction (d/e 17).  On October 16, 

2015, the Court held a hearing on the Motion.  On November 23, 

2015, Defendants filed a Motion for Summary Judgment (d/e 27).   

 On December 4, 2015, the Court issued a decision denying 

Plaintiffs’ Motion for Preliminary Injunction (d/e 29).  Plaintiffs 

appealed, and the Seventh Circuit affirmed.  Culp II, 840 F.3d 400.  

On November 16, 2016, following the issuance of the mandate, 

this Court entered a text order setting the dispositive motion 

deadline for December 28, 2016 and setting trial and pretrial dates.  

On December 23, 2016, Plaintiffs filed a motion (d/e 38) seeking an 
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extension of time to complete discovery and to file motions for 

summary judgment.  Plaintiffs indicated that they wanted the 

opportunity to disclose an expert witness and allow Defendants the 

opportunity to depose that witness.  Plaintiffs also wanted the 

opportunity to depose Defendant’s main witness, Jessica Trame, 

and obtain any updated records from Defendants regarding the 

issues in the case. 

 On January 3, 2017, Judge Schanzle-Haskins denied 

Plaintiffs’ request to reopen discovery.  Opinion and Order (d/e 42).  

Judge Schanzle-Haskins found that Plaintiff had the opportunity to 

conduct discovery in this case prior to the discovery deadline but 

did not do so.  Id. at 9.  For example, Defendants served Plaintiffs 

with interrogatories, which asked Plaintiffs to identify any persons 

who would offer opinion testimony in the case.  Id. at 8.  Plaintiffs 

never responded or objected to the interrogatories.  Id.  In addition, 

Defendants disclosed Jessica Trame in their initial Rule 26 

disclosures.  Id.  Plaintiffs could have deposed Trame anytime 

between April 16, 2015 and the close of expert discovery on October 

22, 2015.  Id. at 9.  Plaintiffs apparently made no attempt to take 
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Trame’s deposition.  Id.  Judge Schanzle-Haskins extended the 

dispositive motion deadline to January 13, 2017.  Plaintiffs did not 

object to this Order.  See Fed. R. Civ. P. 72(a) (providing that a party 

may object to a magistrate judge’s ruling on a nondispositive matter 

within 14 days after being served with the order and that the party 

“may not assign as error a defect in the order not timely objected 

to”).   

This Court could consider the issue sua sponte and allow 

discovery if the Court finds Judge Schanzle-Haskins’ Order clearly 

erroneous or contrary to law.  See Fed. R. Civ. P. 72(a); Schur v. 

L.A. Weight Loss Ctrs., Inc. 577 F.3d 752, 760-61 (7th Cir. 2009) 

(noting that the district judge is not precluded from reviewing a 

magistrate judge’s order even when a party does not object).  The 

Court finds that the Order was neither clearly erroneous nor 

contrary to law and, therefore, will not reopen discovery.  The Court 

now turns to the merits of the motions for summary judgment. 

IV. ANALYSIS 

Plaintiffs seek a permanent injunction barring enforcement of 

Section 40 of the Concealed Carry Act and all other Illinois 

3:14-cv-03320-SEM-TSH   # 61    Page 37 of 60                                            
       

SA 38

Case: 17-2998      Document: 7-2            Filed: 11/07/2017      Pages: 147 (127 of 468)



Page 38 of 60 

 

statutory language that restrict otherwise-qualified nonresidents of 

Illinois from carrying concealed firearms based solely on their states 

of residence.  To obtain a permanent injunction, Plaintiffs must 

prevail on the merits and demonstrate: (1) irreparable injury; (2) 

inadequate remedy at law; (3) that the balance of hardships favors a 

remedy in equity; and (4) that the public interest would not be 

disserved by a permanent injunction.  eBay Inc. v. MercExchange, 

L.L.C., 547 U.S. 388, 391 (2006); Sierra Club v. Franklin Cnty. 

Power of Ill., LLC, 546 F.3d 918, 935 (7th Cir. 2008).   

Plaintiffs move for summary judgment, asserting that Illinois’ 

licensing mechanism is discriminatory and unconstitutionally 

burdens the exercise of Plaintiffs’ constitutional rights.   

Defendants move for summary judgment asserting that the 

challenged regulations are reasonably related to Illinois’ important 

and substantial interest in protecting the public by ensuring initial 

and continued eligibility for concealed carry licenses and Illinois’ 

related interest in obtaining information necessary to make those 

determinations.   
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A.  Defendants are Entitled to Summary Judgment on 
Plaintiffs’ Second Amendment Claim 

 
 The Second Amendment of the United States Constitution 

provides: 

A well regulated Militia, being necessary to the security of 
a free State, the right of the people to keep and bear 
Arms, shall not be infringed. 
 

U.S. Const. amend. II.  In District of Columbia v. Heller, the United 

States Supreme Court held that there is a guaranteed “individual 

right to possess and carry weapons in case of confrontation” based 

on the Second Amendment.  Heller, 554 U.S. 570, 592 (2008) (also 

holding that the Second Amended “codified a pre-existing right”) 

(emphasis in original).  Consequently, the Court found that the 

District of Columbia’s ban on handgun possession in the home 

violated the Second Amendment.  Id. at 635.   

 Nonetheless, the Court recognized that the right was not 

unlimited, and that: 

nothing in our opinion should be taken to cast doubt on 
longstanding prohibitions on the possession of firearms 
by felons and the mentally ill, or laws forbidding the 
carrying of firearms in sensitive places such as schools 
and government buildings, or laws imposing conditions 
and qualifications in the commercial sale of arms. 
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Id. at 627 (also recognizing that limits on the carrying of dangerous 

and unusual weapons may be imposed); see also McDonald v. City 

of Chi., 561 U.S. 742, 750 (2010) (finding the Second Amendment 

fully applicable to the states through the Due Process Clause of the 

Fourteenth Amendment).  

A two-step framework applies when resolving Second 

Amendment cases.  The Court first determines whether the 

regulated activity falls within the scope of the Second Amendment, 

and, if so, examines the “strength of the government’s justification 

for restricting or regulating the exercise of Second Amendment 

rights.”  Ezell v. City of Chi., 651 F.3d 684, 703 (7th Cir. 2011) 

(Ezell I).   

Here, Defendants agree that the regulated conduct falls within 

the scope of the Second Amendment.  Defs. Mot. at 11 (d/e 44); see 

also Moore v. Madigan, 702 F.3d 933, 942 (7th Cir. 2012) (“The 

Supreme Court has decided that the amendment confers a right to 

bear arms for self-defense, which is as important outside the home 

as inside.”); Southerland v. Escapa, 176 F. Supp. 3d 786, 790 (C.D. 
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Ill. 2016) (Myerscough, J.) (finding that the acts criminalized by the 

Illinois statute, “the ability to openly carry any firearm, as well as 

the ability to carry a concealed firearm aside from pistols, revolvers, 

and handguns, is clearly within the scope of the Second 

Amendment”).  Therefore, the issue here is the strength of 

Defendants’ justification for restricting or regulating the exercise of 

Second Amendment rights.  See Ezell v. City of Chi., 846 F.3d 888, 

892 (7th Cir. 2017) (Ezell II) (noting that the government bears the 

burden of justifying the law under a heightened standard of 

scrutiny).  

 Under the second step of the framework, the Court must 

examine the “regulatory means the government has chosen and the 

public-benefits end it seeks to achieve.”  Ezell I, 651 F.3d at 703.  

The rigor of this review depends on “how close the law comes to the 

core of the Second Amendment right and the severity of the law’s 

burden on the right.”  Id.; see also Ill. Ass’n of Firearms Retailers v. 

City of Chi., 961 F. Supp. 2d 928, 935 (N.D. Ill. 2014) (“[T]he level of 

scrutiny applied varies according to the breadth of the challenged 

Second Amendment restriction”). 
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 Broad prohibitory laws restricting core Second Amendment 

rights are likely categorically unconstitutional.  Ezell I, 651 F.3d at 

703 (citing Heller and McDonald, which involved regulations that 

prohibited handgun possession in the home).  For other laws, 

however, the appropriate standard of review is somewhere between 

intermediate and strict scrutiny.  As Heller made clear, a rational-

basis review is inappropriate in the Second Amendment context.  

Heller, 554 U.S. at 628 n.27 (holding that “if all that was required to 

overcome the right to keep and bear arms was a rational basis, the 

Second Amendment would be redundant with the separate 

constitutional prohibitions on irrational laws, and would have no 

effect”); Ezell II, 846 F.3d at 892 (rational-basis review does not 

apply to laws restricting Second Amendment rights).   

When a court applies a standard closer to intermediate 

scrutiny, the law must be substantially related to an important 

government interest.  See Horsley v. Trame, 808 F.3d 1126, 1132 

(7th Cir. 2015) (finding the law “substantially related to the 

achievement of the state’s interests”); United States v. Shields, 789 

F.3d 733, 750 (7th Cir. 2015) (concluding that “keeping firearms 
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out of the hands of violent felons is an important objective and, 

because the defendant was a violent felon, applying § 922(g)(1) to 

the defendant was substantially related to that objective”).  When a 

court applies a stronger form of intermediate scrutiny—one closer 

to strict scrutiny—the government must demonstrate a strong 

public-interest justification for the law and a close fit between the 

law and the public interests the law serves.  Ezell I, 651 F. 3d at 

708-09; Culp II, 840 F.3d at 407 (noting that when a law “curtails 

the fundamental right of law-abiding citizens to carry a weapon for 

self-defense,” the government must show a close fit between the law 

and a strong public interest) (Manion, J., dissenting).   

 In deciding the appropriate level of scrutiny here, this Court 

has the benefit of the Seventh Circuit’s decision on appeal of the 

denial of a preliminary injunction.  Although the Court finds the 

dissent in Culp II to be a well-reasoned analysis, this Court is 

bound by the holding of the majority, which appears7 to find that 

                                 

7 This Court says “appears” because the dissent accuses the majority of 
applying a rational-basis review based on the majority holding that the 
“application ban” was not unreasonable.  Culp II, 840 F.3d at 404.  However, 
precedent clearly establishes that a rational-basis review is never applied in the 
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intermediate scrutiny—and not the near-strict scrutiny applied by 

the dissent—applies.  Culp II, 840 F.3d at 403; Sierra Club v. 

Khanjee Holding (US) Inc., 655 F.3d 699, 704 (7th Cir. 2011) 

(“Matters decided on appeal become the law of a case to be followed 

on a second appeal, unless there is plain error of law in the original 

decision.”).  Applying that level of scrutiny, the Seventh Circuit 

found, based on the evidence presented at that point, including the 

uncontroverted affidavit of Trame, that the law was not 

unreasonable or so imperfect as to justify the issuance of a 

preliminary injunction.  Culp II, 840 F.3d at 403.  The majority 

noted, however, that a trial in the case may cast the facts in a 

different light.  Id. 

                                 

Second Amendment context.  In addition, several courts have used the term 
“reasonable” when applying intermediate scrutiny.  See Nat’l Rifle Ass’n of Am., 
Inc. v. Bureau of Alcohol, Tobacco, Firearms, and Explosives, 700 F.3d 185, 
207 (5th Cir. 2012) (applying intermediate scrutiny to regulations prohibiting 
firearms dealers from selling handguns to persons under age 21 and examining 
whether the law was “reasonably adapted to an important government 
interest”); Ezell I, 651 F.3d at 708 (noting that, in commercial-speech cases, 
intermediate scrutiny requires a reasonable fit between the legislature’s ends 
and the means chosen to accomplish those ends). 
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 On summary judgment, Plaintiffs attempt to controvert 

Trame’s affidavit and cast the facts in a different light.  Plaintiffs 

argue that the issues raised by Trame in her Affidavit are outside 

the scope of the Concealed Carry Act.  While this argument is not 

entirely clear, Plaintiffs seem to be arguing that, under the statutes, 

Illinois does not play any role in verifying compliance or 

qualifications of applicants but is limited to checking the available 

database and records.  See Pls. Mem. at 11 (d/e 46) (stating that 

the applicant is responsible for ensuring eligibility); at 13 

(“Defendants cannot deny an application if they either choose to use 

an imperfect database, or if they get a less than perfect response 

from their inquiries.”); at 13 (the statutes do allow for out-of-state 

law enforcement objections); at 15 (“The actual reading of the law 

does not require ‘verification’ but instead requires the check be 

made of the six listed categories.”); at 15-17 (appearing to suggest 

that the ISP cannot verify nonresident mental health information 

under the statutes because nonresidents only have the burden of 

providing additional notarized statements, affidavits, and other 

listed documents and that the statute does not allow an application 
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to be denied if the ISP has difficulty obtaining a “perfect 

investigation”).  According to Plaintiffs, if the available databases 

and records do not contain information that would bar the 

applicant, then the State must issue the license.   

 The Court disagrees that Trame’s affidavit is outside the scope 

of the Act.  The Concealed Carry Act provides that the ISP shall 

ensure that applicants comply with the requirements of the Act as a 

condition for licensure.  See 430 ILCS 66/35 (“The Department 

shall conduct a background check of the applicant to ensure 

compliance with the requirements of this Act and all federal, State, 

and local laws.”); see also 430 ILCS 66/40(d) (“[T]he Department 

shall ensure that the applicant would meet the eligibility criteria to 

obtain a Firearm Owner’s Identification card if he or she was a 

resident of this State.”); 430 ILCS 66/10 (directing the Department 

to issue licenses if the applicant, among other things, “meets the 

qualifications of Section 25 of [the] Act.”).  In addition, as the 

majority in Culp II noted, “[a] nonresident’s application for an 

Illinois concealed-carry license cannot be taken at face value.  The 

assertions in it must be verified.”  Culp II, 840 F.3d at 403.  Finally, 
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to the extent Plaintiffs argue that the legislature did not grant the 

ISP authority to deny licenses for lack of information, the legislature 

has expressly directed the ISP to accept applications only from 

Illinois residents or nonresidents from states having substantially 

similar firearm laws.  See 430 ILCS 66/40(c).  An applicant from a 

state with dissimilar laws is not denied because of a lack of 

information about the applicant but because the applicant is not 

from a qualifying state.  Therefore, the Court finds that Trame’s 

Affidavit is relevant evidence.   

 Plaintiffs also assert that Illinois’ laws governing nonresidents 

are arbitrary, pointing to what Plaintiffs contend are discrepancies 

regarding the Surveys Illinois conducted of other states.  Some of 

the discrepancies Plaintiffs cite appear to have been caused by the 

fact that Illinois sent out a Survey in 2015 but did not determine 

which states had substantially similar laws until after Plaintiffs filed 

their Motion for Summary Judgment in January 2017.   

 For example, Plaintiffs argue that, as of January 2017, Illinois 

recognized South Carolina as having substantially similar laws even 

though South Carolina answered “no” to questions about voluntary 
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mental health admissions and the question whether South Carolina 

reported concealed carry licenses via NLETS.  Pls. Mem. at 36 (d/e 

46) (citing 2015 Survey Response).  However, South Carolina was 

deemed to have substantially similar laws after receipt of the 2013 

Survey, in which South Carolina responded “yes” to all of the 

questions.  After Illinois received the 2015 Survey responses—to 

which South Carolina responded that it did not report concealed 

carry license via NLETS and did not prohibit use or possession of 

firearms based on a voluntary mental health admission within the 

last five years—Illinois determined that South Carolina no longer 

had substantially similar laws.  Compare 2013 Survey (completed 

in March 2014) (d/e 44-1 at 50 of 87) with 2015 Survey (d/e 44-2 

at 142-43 of 166). 

 Plaintiffs also argue that New Mexico answered the 2013 and 

2015 Surveys the same way but was removed from the 

substantially similar list after the 2015 Survey.  Pls. Resp. at 40 

(d/e 56).   However, in the 2013 Survey (which New Mexico 

responded to in May 2014), New Mexico answered “yes” to the 

question, “Does your state prohibit the use or possession of 
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firearms based on a voluntary mental health admission within the 

last five years?”  See New Mexico Resp. to 2013 Survey (d/e 44-1 at 

41 of 87).  In response to the same question in 2015, New Mexico 

answered “no.”  See New Mexico Resp. to 2015 Survey (d/e 44-2 at 

120 of 166).   

 Plaintiffs next argue that Arkansas and New Mexico answered 

the 2015 Survey the same way but only Arkansas is currently 

deemed to have substantially similar laws. Pls. Resp. at 40.  

Defendants explain, however, that Arkansas clarified its 2015 

Survey response by stating that while there “are no blanket 

prohibitions on use or possession based on a voluntary admission” 

within the last five years, an Arkansas applicant is ineligible for a 

concealed carry license if the applicant has ever been voluntarily 

admitted to a mental health facility.  Arkansas Resp. to 2015 

Survey (d/e 44-2 at 15 of 166).  New Mexico provided no such 

clarification. 

 Plaintiffs argue that Virginia answered “no” to the question 

asking whether Virginia conducts an NICS background check when 

Virginia issues a concealed carry license but that Illinois still found 
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Virginia had substantially similar laws.  Pls. Resp. at 41.   

Defendants explain that Virginia answered “yes” to the question: 

“Does your state report adjudicated mentally defective/committed 

persons to the NICS Index.”  See Virginia Resp. to 2015 Survey (d/e 

44-2 at 158 of 166).  According to Defendants, the question Virginia 

answered “yes” to is the critical question for purposes of § 1231.10 

and tracks the third requirement of § 1231.10—that the state report 

denied persons to NICS.  Defendants further assert that the 

“substantially similar” definition does not require that states 

conduct background checks through NICS.  See 20 Ill. Admin. Code 

§ 1231.10 (only defining “substantially similar” as including a state 

that reports denied persons to NICS).  

 Plaintiffs also fault the ISP for finding Mississippi substantially 

similar because Trame, in her affidavit, attested to the difficulty of 

obtaining criminal history information from Mississippi.  See Trame 

Aff. ¶ 12 (giving Mississippi as an example of a state that reports 

limited information to the Interstate Identification Index and 

requires a fee for criminal history information, as much as $80 for a 

search of the two criminal courts and two civil courts in just one 
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county).   Defendants explain that, when the Affidavit was prepared, 

Mississippi had not been deemed to have substantially similar laws 

and that Trame provided a truthful example of the difficulty of 

obtaining criminal history information from a state that did not 

fully participate in federal or multi-state systems.  Defendants 

further state that Mississippi is currently deemed a substantially 

similar state because Mississippi now participates in reporting 

persons authorized to carry firearms, concealed or otherwise, in 

public through NLETS, which was a change from the 2013 Survey 

Response.  Compare Mississippi 2013 Survey Response (d/e 44-1 at 

34 of 87) with 2015 Survey Resp. (d/e 44-2 at 106 of 166).     

 The only “discrepancy” that Plaintiffs cite that appears to have 

some merit is the claim that Virginia is deemed to have 

substantially similar laws even though Virginia has no official 

mechanism for the reporting of voluntary admissions to a mental 

health treatment facility.  Specifically, while Virginia law prohibits 

use or possession of firearms based on a voluntary mental health 

admission within the last five years, Virginia relies on self-reporting 

and does not have a systematic way of checking voluntary 
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admissions.  See Virginia 2015 Survey Resp. (d/e 44-2 at 158-59 of 

166). 

 This shows that Illinois’ law is not perfect and could call into 

question the genuineness of Illinois’ alleged need to track voluntary 

admissions.  However, Virginia qualified as a substantially similar 

state because the definition of “substantially similar” in the 

regulation requires that the state’s law prohibit those with 

voluntary mental health admissions within the past five years.  20 

Ill. Admin. Code § 1231.10.  Virginia met that requirement.   

 Turning to the merits, the Court finds that Illinois has an 

important and compelling interest in its citizens’ safety.  Schall v. 

Martin, 467 U.S. 253, 264 (1984) (“The ‘legitimate and compelling 

state interest’ in protecting the community from crime cannot be 

doubted.”).  Plaintiffs argue, however, that Defendants have no 

proof that keeping concealed handguns out of the hands of 

nonresidents is needed to protect the public.  In particular, 

Plaintiffs cite to scholarly articles suggesting that firearm permit 

holders—like Plaintiffs, all of whom hold concealed carry licenses in 
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their home state—are at a low risk of misusing guns.  See Pls. Resp. 

at 43-45.   

 Long-standing prohibitions on the possession of firearms by 

felons and the mentally ill are permissible.  Heller, 554 U.S. at 627; 

Moore, 702 F.3d at 940 (“And empirical evidence of a public safety 

concern can be dispensed with altogether when the ban is limited to 

obviously dangerous persons such as felons and the mentally ill.”).  

If prohibitions on the possession of firearms by felons and the 

mentally ill are permissible, a state must have a way of determining 

whether an applicant is a felon or mentally ill.   

Illinois’ laws are designed to ensure that felons and the 

mentally ill do not obtain concealed carry licenses.  In addition, 

Illinois’ laws are designed to monitor those who have concealed 

carry licenses to ensure that the license holders remain qualified.  

Specifically, the FOID Act and the Concealed Carry Act impose 

reporting requirements on circuit clerks, physicians, mental health 

providers, law enforcement agencies, school administrators, and the 

Department of Human Services so that the ISP can monitor license 

holders.  In addition, Illinois uses federal and Illinois electronic 
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databases to verify initial eligibility and monitor continued eligibility 

for concealed carry licenses.  On a daily basis, Illinois checks all 

resident concealed carry license holders against the Illinois 

Criminal History Record Inquiry and DHS Mental Health Systems.  

Trame Aff. ¶ 21.  Illinois checks all concealed carry license holders, 

both resident and nonresident, against the federal databases on a 

quarterly basis.  Id.   

If another state does not have substantially similar firearm 

laws as Illinois’ laws, Illinois cannot confirm that nonresidents from 

that state are qualified to hold and maintain an Illinois concealed 

carry license.  For instance, one way Illinois can monitor 

nonresidents is by use of NLETS.  The ISP checks NLETS to confirm 

that a nonresident’s concealed carry license in his home state 

remains valid.  If another state has substantially similar firearm 

laws and reports concealed carry licenses via NLETS, then Illinois 

can verify that the nonresident applicant continues to meet Illinois’ 

requirements.   

The Court recognizes that Illinois’ firearm laws relating to 

nonresidents is not perfect.  Nonetheless, the law is substantially 
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related to achieving Illinois’ interest in keeping the concealed carry 

licenses out of the hands of felons and the mentally ill.  See Culp II, 

840 F.3d at 403 (finding at the preliminary injunction stage, on 

substantially the same evidence, that Illinois’ firearms laws relating 

to nonresidents met intermediate scrutiny).  Illinois has a 

substantial interest in restricting concealed carry licenses to those 

persons whose qualifications can be verified and monitored.  The 

restriction barring nonresidents from states without substantially 

similar laws from applying for an Illinois concealed carry license is 

substantially related to that strong public interest.  Consequently, 

the Court finds that the challenged laws do not violate the Second 

Amendment.   

B.  Defendants are Entitled to Summary Judgment on the 
Remaining Counts  

 
 Plaintiffs also claim that the nonresident application 

regulation/ban is unconstitutional under the Equal Protection 

Clause, Due Process Clause, and Privileges and Immunities Clause.  

However, because the nonresident application regulation/ban 

passes scrutiny under the Second Amendment, then the 
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regulation/ban passes scrutiny under the other provisions because 

they do not require a stronger showing.   

 The Equal Protection Clause requires strict scrutiny of a 

legislative classification when the classification impermissibly 

interferes with the exercise of a fundamental right or operates to the 

disadvantage of a suspect class.  Mass. Bd. of Ret. v. Murgia, 427 

U.S. 307, 312 (1976).  Where a Second Amendment challenge fails, 

some courts have held that the equal protection claim is subject to 

rational basis review and other have held the claims is subject to 

intermediate scrutiny.  See, e.g., Kwong v. Bloomberg, 723 F.3d 

160, 170 n.19 (2d Cir. 2013) (noting that “courts have applied 

‘rational basis’ review to Equal Protection claims on the theory that 

the Second Amendment analysis sufficiently protects one’s rights); 

Flanagan v. Harris, No. LA CV 16-06164 JAK (ASx), 2017 WL 

729788, at *6 (C.D. Cal. Feb. 23, 2017) (holding that when a law 

survives a Second Amendment challenge and does not involve a 

suspect classification, courts have applied rational basis review to 

equal protection claims, the rationale being that the Second 

Amendment analysis sufficiently protects the individual’s rights); 
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United States v. Hayes, No. No. 2:14-CR-72-PPS, 2014 WL 

5390553, at *3 (N.D. Ind. Oct. 22, 2014) (noting that the Seventh 

Circuit has used intermediate scrutiny to review Second 

Amendment and Equal Protection challenges to some restrictions 

on gun ownership).  In any event, a more stringent level of review 

does not apply under the Equal Protection Clause than under the 

Second Amendment in this case. 

 Plaintiffs argue that the nonresident application ban violates 

the Privileges and Immunities Clause of Article IV of the 

Constitution, which provides that “[t]he Citizens of each State [are] 

entitled to all Privileges and Immunities of Citizens in the several 

States.”  U.S. Const. Art. IV § 2, cl. 1.  The purpose of this Clause 

was “intended to ‘fuse into one Nation a collective of independent, 

sovereign States.’”  Supreme Court of N.H. v. Piper, 470 U.S. 274, 

279 (1985) (quoting Toomer v. Witsell, 334 U.S. 385, 395 (1948)).  

In light of the purpose of the Clause, the United States Supreme 

Court has held that the State must accord residents and 

nonresidents equal treatment “[o]nly with respect to those privileges 

and immunities bearing on the vitality of the Nation as a single 
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entity.”  Piper, 470 U.S. at 279 (internal quotation marks omitted); 

see also Minix v. Canarecci, No. 305-CV-144-RM, 2007 WL 

1662666, at *3 (N.D. Ind. June 6, 2007).  Examples of fundamental 

privileges protected by Article IV’s Privilege and Immunities Clause 

include pursuit of a common calling and rights to travel and 

migrate interstate.  See United Bldg. & Constr. Trade Council of 

Camden Cnty & Vicinity v .Mayor & Council of City of Camden, 465 

U.S. 208, 219 (1984); Zobel v. Williams, 457 U.S. 55, 78-79 (1982) 

(O’Connor, J., concurring in the judgment).   

 When a law deprives nonresidents of a privilege or immunity 

protected by the Privilege and Immunity Clause, the law is invalid 

unless (1) there is a substantial reason for the difference in 

treatment; and (2) the discrimination against nonresidents bears a 

substantial relationship to the State’s objectives.  Barnard v. 

Thorstenn, 489 U.S. 546, 552 (1989).  Even if the right to bear arms 

constitutes a privilege under the Privilege and Immunities Clause, 

the standard—requiring a substantial relationship to the State’s 

objectives—is equal to or less than the standard that applies in the 
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Second Amendment context in this case.  Therefore, Plaintiffs have 

not shown a violation of the Privilege and Immunities Clause. 

 Finally, Plaintiffs are not entitled to relief on their Fourteenth 

Amendment procedural due process claim.  When analyzing a 

procedural due process claim, the Court asks (1) whether there 

exists a liberty or property interest of which the person has been 

deprived, and (2) whether the procedures followed were 

constitutionally sufficient.  Swarthout v. Cooke, 562 U.S. 216, 219 

(2011); Ky. Dep’t of Corr. v. Thompson, 490 U.S. 454, 460 (1989).  

Plaintiffs assert a liberty or property interest arising out of the 

Second Amendment.  However, because this Court has found no 

Second Amendment violation, Plaintiffs have not demonstrated that 

they were deprived of a property or liberty interest. 

 V. CONCLUSION 

 For the reasons stated, Defendants’ Motion for Summary 

Judgment (d/e 43) is GRANTED and Plaintiffs’ Motion for Summary 

Judgment (d/e 45) is DENIED.  THIS CASE IS CLOSED. 
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ENTER: September 15, 2017 
 
FOR THE COURT: 
         s/Sue E. Myerscough                       
     SUE E. MYERSCOUGH 
     UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF ILLINOIS 
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KEVIN W. CULP, MARLOW DAVIS,   ) 

FREDDIE REED-DAVIS,    ) 

DOUGLAS W. ZYLSTRA,    ) 

JOHN S. KOLLER, STEVE STEVENSON,  ) 

PAUL HESLIN, MARLIN MANGELS,  ) 

GUS C. BROWNE II,    ) 

JEANELLE WESTROM,     ) 

SECOND AMENDMENT FOUNDATION,  ) 

INC., ILLINOIS CARRY and   ) 

ILLINOIS STATE RIFLE ASSOCIATION, ) 

       ) 

Plaintiffs,   ) 

v.       ) Case No. 

       ) 

LISA MADIGAN, in her Official Capacity  ) 

as Attorney General of the State of Illinois;  ) 

HIRAM GRAU, in his Official Capacity as  ) 

Director of the Illinois State Police, and  ) 

JESSICA TRAME, as Bureau Chief of the  ) 

Illinois State Police Firearms Services   ) 

Bureau,       ) 

       ) 

Defendant.   ) 

 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

Plaintiffs, KEVIN W. CULP, MARLOW DAVIS, FREDDIE REED-DAVIS, 

DOUGLAS W. ZYLSTRA, JOHN S. KOLLER, STEVE STEVENSON, PAUL 

HESLIN, MARLIN MANGELS, GUS C. BROWNE II, JEANELLE WESTROM, 

SECOND AMENDMENT FOUNDATION, INC., ILLINOIS CARRY, and ILLINOIS 

STATE RIFLE ASSOCIATION, by and through undersigned counsel, as and for 

their Complaint against Defendants LISA MADIGAN, in her Official Capacity as 

Attorney General of the State of Illinois; HIRAM GRAU, in his Official Capacity as 

E-FILED
 Wednesday, 22 October, 2014  05:37:19 PM 

 Clerk, U.S. District Court, ILCD
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Director of the Illinois State Police, and JESSICA TRAME, as Bureau Chief of the 

Illinois State Police Firearms Services Bureau, allege as follows: 

INTRODUCTION 

1. This is an action pursuant to 42 U.S.C. § 1983 for deprivation of civil 

rights under color of law, which seeks equitable, declaratory, and injunctive relief 

challenging the State of Illinois’s prohibition on virtually all otherwise qualified 

non-Illinois residents from obtaining a concealed carry license, pursuant to Illinois 

Compiled Statute (“ILCS”) 430 ILCS 66/40. 

2. The Second Amendment “guarantee[s] the individual right to possess 

and carry weapons in case of confrontation,” District of Columbia v. Heller, 554 U.S. 

570, 128 S.Ct. 2783, 2797 (2008), and is “fully applicable against the States,” 

McDonald v. City of Chicago, 561 U.S. 3025, 130 S. Ct. 3020, 3026 (2010). 

3. The Seventh Circuit, in Moore v. Madigan, 702 F.3d 933 (7th Cir. 

2012) held that the Second Amendment right to armed self-defense extends outside 

of the home.  As a result, the State passed the Firearms Concealed Carry Act in 

July, 2013. 

4. However, the laws of Illinois, as applied by the Defendants, prohibit 

most non-Illinois residents from obtaining a license for the concealed carry of guns, 

in public, for the purpose of self-defense. In Illinois, only residents of the State, plus 

residents of only four other states (Hawaii, New Mexico, South Carolina, and 

Virginia), may have the benefit of applying for and obtaining an Illinois license for 

armed defense by concealed carry. 
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5. Plaintiffs seek to establish that the recognition and incorporation of 

the Second Amendment, and the Fourteenth Amendment’s due process and equal 

protection clauses, plus the U.S. Constitution itself, renders the State’s ban on 

virtually all non-Illinois residents from obtaining a concealed carry license 

unconstitutional. As the Plaintiffs only seek to be treated the same as law-abiding 

Illinois residents, the Second and Fourteenth Amendments, and Article IV, §2 of the 

Constitution, render a virtual ban such as that challenged in this action 

impermissible. 

JURISDICTION AND VENUE 

6. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 

1331, 1343, 2201, 2202 and 42 U.S.C. § 1983, in that this action seeks to redress the 

deprivation, under color of the laws, statute, ordinances, regulations, customs, and 

usages of the Defendants as they execute, administer and enforce the complained-of 

laws, of the rights, privileges or immunities secured by the United States 

Constitution and by Acts of Congress. 

7. This Court has personal jurisdiction over the Defendants because, inter 

alia, they acted under the color of laws, policies, customs, and/or practices of the 

State of Illinois and/or within the geographic confines of the State of Illinois. 

8. Venue is proper pursuant to 28 U.S.C. § 1391 because the Defendants 

execute, administer, and enforce the complained-of laws against Plaintiffs in this 

District, and because the events and omissions giving rise to this action are 
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harming Plaintiffs in this District, and the State laws were enacted in the State 

capital in this District. 

9. Pursuant to CDIL-LR 40.1(F), the Springfield Division is proper for 

this action because Defendants maintain their offices in Sangamon County and 

because the events and omissions giving rise to this action are State laws enacted in 

the State capitol of Springfield. 

PLAINTIFFS 

10. KEVIN W. CULP is a natural person and a resident of the City of 

Blairsville, State of Pennsylvania.  Culp is an Air Force Colonel stationed on orders 

at Scott Air Force Base near Belleville, IL, but is a legal resident of Pennsylvania 

who possesses a Pennsylvania driver’s license and Pennsylvania license to carry a 

concealed weapon, as well as a concealed carry license from Florida.  Culp is also a 

Basic Pistol Instructor and meets the qualifications to be an Illinois concealed carry 

licensing instructor. 

11. MARLOW DAVIS is a natural person and a resident of the City of 

Milwaukee, State of Wisconsin.  He possesses a Wisconsin driver’s license and a 

Wisconsin license to carry a concealed weapon.  He is retired and spends 

approximately half of his time in Chicago.  He is the husband of co-Plaintiff Freddie 

Reed-Davis. 

12. FREDDIE REED-DAVIS is a natural person and a resident of the City 

of Milwaukee, State of Wisconsin.  She is the wife of co-Plaintiff Marlow Davis.  She 
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possesses a Wisconsin driver’s license and a Wisconsin license to carry a concealed 

weapon.  She is a nurse working in Chicago. 

13. DOUGLAS W. ZYLSTRA is a natural person and a resident of the City 

of Munster, State of Indiana.  He possesses an Indiana driver’s license and an 

Indiana license to carry a concealed weapon, as well as a concealed carry license 

and instructor certification from Utah.  Zylstra is an Illinois State Police certified 

concealed carry instructor working for a firearm training company in Lansing, 

Illinois. 

14. JOHN S. KOLLER is a natural person and a resident of the City of 

Castle Rock, State of Colorado.  He possesses a Colorado driver’s license and a 

Colorado license to carry a concealed weapon, as well as concealed carry licenses 

from Utah, Nevada and Arizona.  Koller was born & raised in Chicago, Illinois, and 

still has family in the Chicago area, who he visits.  He also makes periodic business 

trips to Illinois.   

15. STEVEN STEVENSON is a natural person and a resident of the City 

of Aurora, State of Colorado.  He possesses a Colorado driver’s license.  Stevenson 

has a Colorado resident concealed carry license, as well as a concealed carry license 

from Utah, and must occasionally traverse Illinois on I-80 or I-88 to visit relatives 

in both Illinois and Michigan. 

16. PAUL HESLIN is a natural person and a resident of the City of 

Defiance, State of Missouri.  He is originally from Lake County, Illinois.  He 

possesses a Missouri driver’s license and a Missouri license to carry a concealed 
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weapon, as well as a concealed carry license from Florida, and a Class 3 federal 

firearms license.  He is also an Illinois certified concealed carry instructor. 

17. MARLIN MANGELS is a natural person and a resident of the City of 

Keokuk, State of Iowa.  He possesses an Iowa driver’s license and an Iowa license to 

carry a concealed weapon, as well as concealed carry licenses from Utah and 

Arizona.  Keokuk is just across the Mississippi River from Hamilton, Illinois.  

Mangels frequently rides his bicycle up the River Road in Illinois, eats in 

restaurants in Hamilton, Illinois, travels to see his wife’s family in the Chicago 

area, and travels I-80 through Illinois to visit friends in Massachusetts. 

18. GUS BROWNE is a natural person and a resident of the City of South 

Bend, State of Indiana.  He possesses an Indiana driver’s license and an Indiana 

license to carry a concealed weapon.  He also has a residence in Kankakee, Illinois, 

where he spends much of his time. 

19. JEANELLE WESTROM is a natural person and a resident of the City 

of Davenport, Iowa.  She possesses an Iowa driver’s license and an Iowa license to 

carry a concealed weapon, as well as one in Georgia.  She has a firearms business in 

Davenport, Iowa but also a separate firearms business in Geneseo, Illinois, where 

she spends a considerable amount of her time.  Westrom also possesses three 

federal firearms licenses, which are required for her businesses.  

20. The individual Plaintiffs are licensed to possess concealed handguns in 

their states of residence, but are prohibited by 430 ILCS 66/40 from obtaining 

Illinois concealed carry permits, and thus carrying a handgun in a concealed 
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manner in Illinois for self-defense.  This is because their states of residence are not 

approved for applications for concealed carry licensing by the Defendants. 

21.  The individual Plaintiffs would apply for and obtain an Illinois 

concealed carry license, and would carry a loaded and functional concealed handgun 

in public in a concealed manner for self-defense, but refrain from doing so because 

they fear arrest, prosecution, fine, and imprisonment as they understand it is 

unlawful for an unlicensed individual to carry a concealed handgun in Illinois. 

22.  SAF is a non-profit membership organization incorporated under the 

laws of Washington with its principal place of business in Bellevue, Washington. 

SAF’s membership includes non-residents of Illinois who wish to obtain an Illinois 

concealed carry license but do not have a concealed carry license from an “approved 

state” according to the Illinois State Police.  SAF has over 650,000 members and 

supporters nationwide. The purposes of SAF include education, research, publishing 

and legal action focusing on the Constitutional right privately to own and possess 

firearms.  SAF brings this action on behalf of itself and its members. 

23.  Members of SAF who are not residents of Illinois and do not have 

concealed carry licenses from an approved state, and thus are prohibited from 

applying for and obtaining an Illinois concealed carry license, would carry a loaded 

and functional concealed handgun in public in a concealed manner for self-defense, 

but refrain from doing so because they fear arrest, prosecution, fine, and 

imprisonment as they understand it is unlawful for an unlicensed individual to 

carry a concealed handgun in Illinois. 
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24. ILLINOIS CARRY is a non-profit membership organization 

incorporated under the laws of Illinois with its principal place of business in 

Shelbyville, Illinois.  Illinois Carry has over 10,000 members and supporters in 

Illinois, and many members outside the State of Illinois.  Illinois Carry is dedicated 

to the preservation of Second Amendment rights.  Among Illinois Carry’s purposes 

are educating the public about Illinois laws governing the purchase and 

transportation of firearms, aiding the public in every way in its power, and 

supporting and defending the people’s right to keep and bear arms, including the 

right of its members and the public to purchase, possess, and carry firearms.     

25. Members of IC who are not residents of Illinois and do not have 

concealed carry licenses from an approved state, and thus are prohibited from 

applying for and obtaining an Illinois concealed carry license, would carry a loaded 

and functional concealed handgun in public in a concealed manner for self-defense, 

but refrain from doing so because they fear arrest, prosecution, fine, and 

imprisonment as they understand it is unlawful for an unlicensed individual to 

carry a concealed handgun in Illinois. 

26. ILLINOIS STATE RIFLE ASSOCIATION is a non-profit membership 

organization incorporated under the laws of Illinois with its principal place of 

business in Chatsworth, Illinois.  ISRA has over 17,000 members and supporters in 

Illinois, and many members outside the State of Illinois.  The purposes of ISRA 

include securing the Constitutional right to privately own and possess firearms 
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within Illinois, through education, outreach, and litigation.  ISRA brings this action 

on behalf of itself and its members. 

27.  Members of ISRA who are not residents of Illinois and do not have 

concealed carry licenses from an approved state, and thus are prohibited from 

applying for and obtaining an Illinois concealed carry license, would carry a loaded 

and functional concealed handgun in public in a concealed manner for self-defense, 

but refrain from doing so because they fear arrest, prosecution, fine, and 

imprisonment as they understand it is unlawful for an unlicensed individual to 

carry a concealed handgun in Illinois. 

28. The individual Plaintiffs are members of the above-named 

organizations. 

DEFENDANTS 

29. Defendant Attorney General LISA MADIGAN is sued in her official 

capacity as the Attorney General of the State of Illinois, responsible for executing 

and administering the laws of the State of Illinois, including 430 ILCS 66/40.  

Defendant Attorney General Madigan has enforced the challenged laws, customs 

and practices against Plaintiffs and is in fact presently enforcing the challenged 

laws, customs and practices against Plaintiffs. 

30. Defendant HIRAM GRAU is the Director of the Illinois State Police, 

and is the person ultimately responsible for executing and administering the laws of 

the State of Illinois, including Section 66/40 of the FCCA.  He is sued in his official 

capacity. 
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31. Defendant JESSICA TRAME is the Bureau Chief of Firearms Services 

for the Illinois State Police.  She is the ISP employee directly responsible for the 

administration of the FCCA, and is the ISP employee directly responsible for the 

denial of concealed carry licensing to the Plaintiffs.  She is sued in her official 

capacity. 

CONSTITUTIONAL PROVISIONS 

32.  The Second Amendment provides: 

A well regulated Militia, being necessary to the security of a free 

State, the right of the people to keep and bear Arms, shall not be 

infringed. 

 

U.S. Const. amend. II. 

33.  The Second Amendment “is fully applicable against the States.”  

McDonald v. City of Chicago, 561 U.S. 3025, 130 S. Ct. 3020, 3026 (2010). 

34.  Section 1 of the Fourteenth Amendment provides, in relevant part: 

No state shall make or enforce any law which shall abridge the 

privileges or immunities of citizens of the United States; nor 

shall any state deprive any person of life, liberty, or 

property, without due process of law; nor deny to any 

person within its jurisdiction the equal protection of the 

laws. 

 

U.S. Const. amend. XIV (emphasis added). 

 35. Article IV, Section 2 of the United States Constitution provides: “The 

Citizens of each State shall be entitled to all Privileges and Immunities of Citizens 

in the several States.” 
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36. There is a fundamental right to carry handguns for self-defense in 

public.  Moore v. Madigan, 702 F.3d 933 (7th Cir., 2012). 

STATE LAW 

37. 430 ILCS 66/40 provides in pertinent part: 

(a)  For the purposes of this Section, “non-resident” 

means a person who has not resided within this State for 

more than 30 days and resides in another state or 

territory. 

 

(b)  The Department shall by rule allow for non-

resident license applications from any state or territory of 

the United States with laws related to firearm ownership, 

possession, and carrying, that are substantially similar to 

the requirements to obtain a license under this Act. 

 

(c)  A resident of a state or territory approved by the 

Department under subsection (b) of this Section may 

apply for a non-resident license. The applicant shall apply 

to the Department and must meet all of the qualifications 

established in Section 25 of this Act, except for the Illinois 

residency requirement in item (xiv) of paragraph (2) of 

subsection (a) of Section 4 of the Firearm Owners 

Identification Card Act…. 

 

38. According to the Illinois State Police website, “substantially similar” as 

used in the paragraph above means “the comparable state regulates who may carry 

firearms, concealed or otherwise, in public; prohibits all who have involuntary 

mental health admissions, and those with voluntary admissions within the past 5 

years, from carrying firearms, concealed or otherwise, in public; reports denied 

persons to NICS; and participates in reporting persons authorized to carry firearms, 

concealed or otherwise, in public through Nlets.” 
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39. The Illinois State Police has deemed Hawaii, New Mexico, South 

Carolina and Virginia “substantially similar” for non-resident application purposes.  

None of the individual Plaintiffs reside in these states. 

40. 720 ILCS 5/24-1 provides in pertinent part:  

Sec. 24-1. Unlawful Use of Weapons 

(a) A person commits the offense of unlawful use of weapons when he 

knowingly: 

 

(4) Carries or possesses in any vehicle or concealed on or about 

his person except when on his land or in his own abode, legal 

dwelling, or fixed place of business, or on the land or in the legal 

dwelling of another person as an invitee with that person's 

permission, any pistol, revolver, stun gun or taser or other 

firearm. . . ; or... 

 

(10) Carries or possesses on or about his person, upon any public 

street, alley, or other public lands within the corporate limits of 

a city, village or incorporated town, except when an invitee 

thereon or therein, for the purpose of the display of such weapon 

or the lawful commerce in weapons, or except when on his land 

or in his own abode, legal dwelling, or fixed place of business, or 

on the land or in the legal dwelling of another person as an 

invitee with that person's permission, any pistol, revolver, stun 

gun or taser or other firearm. 

 

(b) Sentence. A person convicted of a violation of subsection 24-1(a)(1) 

through (5), subsection 24-1(a)(10), subsection 24-1(a)(1 1), or 

subsection 24-1(a)(13) commits a Class A misdemeanor. 

 

41. 720 ILCS 5/24-1.6 provides in pertinent part: 

 

Sec. 24-1.6. Aggravated unlawful use of a weapon 

 

(a) A person commits the offense of aggravated unlawful use of a 

weapon when he or she knowingly: 

 

(1) Carries on or about his or her person or in any vehicle or 

concealed on or about his or her person except when on his or 
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her land or in his or her abode, legal dwelling, or fixed place of 

business, or on the land or in the legal dwelling of another 

person as an invitee with that person's permission, any pistol, 

revolver, stun gun or taser or other firearm; or 

 

(2) Carries or possesses on or about his or her person, upon any 

public street, alley, or other public lands within the corporate 

limits of a city, village or incorporated town, except when an 

invitee thereon or therein, for the purpose of the display of such 

weapon or the lawful commerce in weapons, or except when on 

his or her own land or in his or her own abode, legal dwelling, or 

fixed place of business, or on the land or in the legal dwelling of 

another person as an invitee with that person's permission, any 

pistol, revolver, stun gun or taser or other firearm; and 

 

(3) One of the following factors is present: 

 

(A) the firearm possessed was uncased, loaded and 

immediately accessible at the time of the offense; or 

 

(B) the firearm possessed was uncased, unloaded and the 

ammunition for the weapon was immediately accessible 

at the time of the offense. 

 

(d) Sentence. 

 

(1) Aggravated unlawful use of a weapon is a Class 4 felony; a 

second or subsequent offense is a Class 2 felony for which the 

person shall be sentenced to a term of imprisonment of not less 

than 3 years and not more than 7 years. 

  

 42. A person who is carrying a concealed handgun in public for self-defense 

is subject to the above-referenced criminal penalties (with certain exceptions that do 

not apply to any of the Plaintiffs) unless the person had a valid Illinois concealed 

carry permit per 720 ILCS 5/24-1.6(3)(A-5),(B-5) and 720 ILCS 5/24-2(a-5).  
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COUNT I— VIOLATION OF RIGHT TO KEEP AND BEAR FIREARMS 

(U.S. CONST. AMENDS. II AND XIV; 42 U.S.C. § 1983) 

 

43.  Paragraphs 1 through 42 are realleged and incorporated herein by 

reference. 

44. The residency requirement contained in 430 ILCS 66/40, and all other 

Illinois statutory language, which restricts otherwise qualified non-residents of 

Illinois the rights and privileges of carrying concealed firearms based solely on their 

State of residence, on their face and as applied, violate the Plaintiffs’ individual 

right to possess and carry a handgun for self-defense as secured by the Second 

Amendment to the United States Constitution. 

COUNT II - VIOLATION OF EQUAL PROTECTION 

(U.S. CONST. AMEND. XIV; 42 U.S.C. 1981(a), 1983) 

 

45.  Paragraphs 1 through 44 are realleged and incorporated herein by 

reference. 

46. The residency requirement contained in 430 ILCS 66/40, and all other 

Illinois statutory language, which restricts otherwise qualified non-residents of 

Illinois the rights and privileges of carrying concealed firearms based solely on their 

State of residence, on their face and as applied, are unconstitutional denials of 

equal protection of the laws and are in violation of the Equal Protection Clause of 

the Fourteenth Amendment to the United States Constitution. 
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COUNT III - VIOLATION OF DUE PROCESS 

(U.S. CONST. AMEND. XIV; 42 U.S.C. § 1983) 

 

47.  Paragraphs 1 through 46 are realleged and incorporated herein by 

reference. 

48. The residency requirement contained in 430 ILCS 66/40, and all other 

Illinois statutory language, which restricts otherwise qualified non-residents of 

Illinois the rights and privileges of carrying concealed firearms based solely on their 

State of residence, violates the right to due process of the law secured by the Due 

Process Clause of the Fourteenth Amendment to the United States Constitution, 

facially and as applied to the individual Plaintiffs in this action, damaging the 

Plaintiffs in violation of 42 U.S.C. 1983. 

COUNT IV - VIOLATION OF PRIVILEGES AND IMMUNITIES 

(U.S. CONST. ART. IV, § 2) 

 

49.  Paragraphs 1 through 48 are realleged and incorporated herein by 

reference. 

50. The residency requirement contained in 430 ILCS 66/40, and all other 

Illinois statutory language, which restrict otherwise qualified non-residents of 

Illinois the rights and privileges of carrying concealed firearms based solely on their 

State of residence, discriminates against the Plaintiffs, under Article IV, § 2 of the 

United States Constitution, by denying them the Privileges and Immunities 

granted to Illinois residents merely because they are not residents of Illinois, 

facially and as applied to said individual Plaintiffs in this action. 
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51. The residency requirement contained in 430 ILCS 66/40, and all other 

Illinois statutory language, which restrict otherwise qualified non-residents of 

Illinois the rights and privileges of carrying concealed firearms based solely on their 

State of residence, also violates the right to travel secured by the Privileges and 

Immunities Clause of Article IV, § 2 of the United States Constitution, facially and 

as applied to the individual Plaintiffs in this action. 

FOR ALL COUNTS 

52.  Paragraphs 1 through 51 are realleged and incorporated herein by 

reference. 

53.  A controversy exists as to whether the residency and reciprocity 

requirements contained in 430 ILCS 66/40 are unconstitutional. 

54.  A declaration from this Court would settle this issue. 

55.  A declaration would also serve a useful purpose in clarifying the legal 

issues in dispute. 

56. The Plaintiffs seek a declaration that the Illinois residency 

requirement contained in 430 ILCS 66/40, as applied to Plaintiffs, is 

unconstitutional. 

57.  In the absence of an injunction, the residency requirements of 430 

ILCS 66/40 would continue to be enforced and would prevent the individual 

Plaintiffs and organizational Plaintiffs’ non-Illinois members who wish to obtain a 

concealed carry license for armed self-defense while in the State of Illinois, from (1) 

successfully obtaining a concealed carry permit and/or (2) legally carrying a 
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handgun in a concealed manner that any otherwise-qualified Illinois residents may 

possess and carry concealed in public. 

58.  The Plaintiffs would continue to suffer irreparable injury if the Court 

does not issue an injunction. 

59.  There is no adequate remedy at law because only a declaration and 

injunction, as opposed to monetary damages, would allow the individual Plaintiffs, 

and SAF’s, IC’s and ISRA’s non-Illinois members who wish to obtain a concealed 

carry license for armed self-defense while in the State of Illinois, the opportunity to 

obtain a permit to carry a handgun in a concealed manner for self-defense. 

 

WHEREFORE, Plaintiffs pray that this Honorable Court: 

1. Issue preliminary and permanent injunctions (a) enjoining Defendants 

LISA MADIGAN, in her Official Capacity as Attorney General of the State of 

Illinois; HIRAM GRAU, in his Official Capacity as Director of the Illinois State 

Police, and JESSICA TRAME, as Bureau Chief of the Illinois State Police Firearms 

Services Bureau from enforcing the virtual non-resident CCL ban of 430 ILCS 66/40 

against the Plaintiffs and/or their members; and 

2. Enter the following: 

(a) A declaratory judgment that 430 ILCS 66/40, and all other 

Illinois statutory language which restricts otherwise qualified non-

residents of Illinois the rights and privileges of carrying concealed 

firearms based solely on their State of residence, are null and void 
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because they (1) violate the due process requirements and equal 

protection of the laws guaranteed by the Fourteenth Amendment to 

the United State Constitution; and (ii) infringe on the right of the 

people to keep and bear arms in violation of the Second and 

Fourteenth Amendments to the United States Constitution; and 

(b) Issue preliminary and permanent injunctions against the 

Defendants and their political subdivisions, including officers, agents, 

and employees thereof, from enforcement of 430 ILCS 66/40 and all 

other Illinois statutory language, which restrict otherwise qualified 

non-residents of Illinois the rights and privileges of carrying concealed 

firearms based solely on their State of residence. 

3. Award Plaintiffs attorney’s fees and costs pursuant to 42 U.S.C. § 

1988. 

4. Grant such other and further relief, in law and equity, as the Court 

deems just and proper. 

 

Dated: October 22, 2014    Respectfully submitted, 

 

 

By:  /s/ David G. Sigale    

Attorney for Plaintiffs 

David G. Sigale, Esq. (#6238103 (IL)) 

LAW FIRM OF DAVID G. SIGALE, P.C. 

799 Roosevelt Road, Suite 207 

Glen Ellyn, IL 60137 

Tel: 630.452.4547   

Fax: 630.596.4445   

dsigale@sigalelaw.com      
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IN THE UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF ILLINOIS 

SPRINGFIELD DIVISION 
 
KEVIN W. CULP, MARLOW DAVIS,   ) 
FREDDIE REED-DAVIS,     ) 
DOUGLAS W. ZYLSTRA,     ) 
JOHN S. KOLLER, STEVE STEVENSON,   ) 
PAUL HESLIN, MARLIN MANGELS,  ) 
JEANELLE WESTROM,     ) 
SECOND AMENDMENT FOUNDATION,  ) 
INC., ILLINOIS CARRY and    ) 
ILLINOIS STATE RIFLE ASSOCIATION,  ) 
       ) 

Plaintiffs,   ) 
v.       )      Case No. 3:14-CV-3320-SEM-TSH 
       ) 
LISA MADIGAN, in her Official Capacity   ) 
as Attorney General of the State of Illinois;   ) 
HIRAM GRAU, in his Official Capacity as   ) 
Director of the Illinois State Police, and   ) 
JESSICA TRAME, as Bureau Chief of the   ) 
Illinois State Police Firearms Services   ) 
Bureau,       ) 
       ) 

Defendants.   ) 
 

NOTICE OF APPEAL 
 

Plaintiffs, KEVIN W. CULP, MARLOW DAVIS, FREDDIE REED-DAVIS, DOUGLAS 

W. ZYLSTRA, JOHN S. KOLLER, STEVE STEVENSON, PAUL HESLIN, MARLIN 

MANGELS, JEANELLE WESTROM, SECOND AMENDMENT FOUNDATION, INC., 

ILLINOIS CARRY and ILLINOIS STATE RIFLE ASSOCIATION, do hereby appeal to the 

United States Court of Appeals for the Seventh Circuit from the judgment of this Court entered 

on September 19, 2017, that denied Plaintiffs’ Motion for Summary Judgment and granted 

Defendants’ Motion for Summary Judgment (Dkt. #62), and the decision stating same, entered 

on September 18, 2017 (Dkt. #61). 

By:   /s/ David G. Sigale    
        David G. Sigale 

   Attorney for Plaintiffs 
 

E-FILED
 Wednesday, 27 September, 2017  11:51:06 AM 

 Clerk, U.S. District Court, ILCD
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LAW FIRM OF DAVID G. SIGALE, P.C. 
799 Roosevelt Road, Suite 207 
Glen Ellyn, IL 60137 
630.452.4547 
dsigale@sigalelaw.com  
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IN THE UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF ILLINOIS 

SPRINGFIELD DIVISION 

 

KEVIN W. CULP, MARLOW DAVIS,   ) 

FREDDIE REED-DAVIS,    ) 

DOUGLAS W. ZYLSTRA,    ) 

JOHN S. KOLLER, STEVE STEVENSON,  ) 

PAUL HESLIN, MARLIN MANGELS,  ) 

JEANELLE WESTROM,     ) 

SECOND AMENDMENT FOUNDATION,  ) 

INC., ILLINOIS CARRY and   ) 

ILLINOIS STATE RIFLE ASSOCIATION, ) 

       ) 

Plaintiffs,   ) 

v.       )      Case No. 3:14-CV-3320-SEM-TSH 

       ) 

LISA MADIGAN, in her Official Capacity  ) 

as Attorney General of the State of Illinois;  ) 

HIRAM GRAU, in his Official Capacity as  ) 

Director of the Illinois State Police, and  ) 

JESSICA TRAME, as Bureau Chief of the  ) 

Illinois State Police Firearms Services   ) 

Bureau,       ) 

       ) 

Defendants.   ) 

 
PLAINTIFFS’ F.R.CIV.P. 56(a) MOTION FOR SUMMARY JUDGMENT 

NOW COME the Plaintiffs, KEVIN W. CULP, MARLOW DAVIS, FREDDIE REED-

DAVIS, DOUGLAS W. ZYLSTRA, JOHN S. KOLLER, STEVE STEVENSON, PAUL 

HESLIN, MARLIN MANGELS, JEANELLE WESTROM, SECOND AMENDMENT 

FOUNDATION, INC., ILLINOIS CARRY and ILLINOIS STATE RIFLE ASSOCIATION, 

by and through undersigned counsel, and, pursuant to Rule 56(a) of the Federal Code of 

Civil Procedure (F.R.Civ.P. 56(a)), move this Honorable Court to enter summary judgment 

in their favor.  A Memorandum in Support of this Motion will be filed at or near the time 

of the filing of this Motion.  

 

E-FILED
 Friday, 13 January, 2017  11:23:20 PM 

 Clerk, U.S. District Court, ILCD
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Dated: January 13, 2017    Respectfully submitted,  

 

 

     By:      /s/ David G. Sigale    

       Attorney for Plaintiffs 

 

 

David G. Sigale (Atty. ID# 6238103)  

LAW FIRM OF DAVID G. SIGALE, P.C.  

799 Roosevelt Road, Suite 207  

Glen Ellyn, IL 60137  

Tel: 630.452.4547  

Fax: 630.596.4445  

dsigale@sigalelaw.com   
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CERTIFICATE OF ATTORNEY AND NOTICE OF ELECTRONIC FILING 

The undersigned certifies that: 

 

1. On January 13, 2017, the foregoing document was electronically filed with 

the District Court Clerk via CM/ECF filing system; 

 

2. Pursuant to F.R.Civ.P. 5, the undersigned certifies that, to his best 

information and belief, there are no non-CM/ECF participants in this matter. 

 

 

 

            /s/ David G. Sigale    

Attorney for Plaintiffs 

 

 

David G. Sigale (Atty. ID# 6238103)  

LAW FIRM OF DAVID G. SIGALE, P.C.  

799 Roosevelt Road, Suite 207   

Glen Ellyn, IL 60137  

Tel: 630.452.4547    

Fax: 630.596.4445   

dsigale@sigalelaw.com 
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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS

SPRINGFIELD DIVISION

Ktr\,IN W. CULP, IILA.RLOW DA\,TS, )
FREDDIE REED-DA\TS, )
DOUGLAS W. Z\T.STRA, }
JOHN S. KOLLER, STtrVE STE\,TNSON, )
PAUL HESLIN, MARLIN MANGSLS, )
GUS C. BROWNtr II, )
JEANELLE WESTROM, )
SECOND AMtrNDMtrN? F'OUNDATION, )
INC., II,LINOIS CARRY and )
ILLINOIS STATE RIFLn ASSOCIATION, ) ,

)
Piaintiffs,

V.

LISA IVIADIGAN, in her Offrciai Capacity
as Attorney General of the State of lliinois;
HIRAM GRAU, in his Official Capacity as
Director of the Illinois State Police, and
JESSICA TRAME, as Bureau Chief of the
Illinois State Police Firearms Services
Bureau,

Case No. 3: 14-CV-3320-SEM-TSH

Defendants.

DECLARATIQN OF STEVE STEYENSON

I, Steve Stevenson, am competent to state, and declare the following based on

mli personal knowledge:

1. I arn a resident of the Cit:r of Aurora, State of Colorado. I possess a

Colorado driver's license. I have a Colorado resident concealed calTy license, as rvell

as a concealed carry license from Utah, and must occasionallSr traverse lllinois an I-

80 or I-88 to visit relatives in both lllinois and Michigan.

E-FILED
 Saturday, 14 January, 2017  01:38:37 AM 

 Clerk, U.S. District Court, ILCD
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2. I am allowed to possess a firearm in lilinais onl3r orr m}r premises, or on

someone else's premises with permission, but I am prohibited by 430 ILCS 66140

from obtaining a concealed carry permit, and thus carrying a handgun in a

concealed manner for self-defense.

3. I am otherwise qualified, to apply lbr a concealed carry permit in

Illinois, except for 430 ILCS 6U4A.

4" I would carry a loaded and functional concealed handgun in public for

self-defense, but I refrain from doing so because I fear arrest, prosecution, fine, and

imprisonment as I understand it is unlawful for non-residents from Colorado to

carry a concealed" handgun in lllinois, or even to apply for a license to do so.

5. I am a member of the Second Amendment Foundation, Illinois State

Rifle Association, and Illinois Carry.

I declare und,er penalty of perjury that the foregoing is true and coruect.

Executed this the .._Xd*V of June, 2015.

Steve Stevenson
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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS

SPRINGFIELD DIVISION

KEVIN W. CULP, MARLOW DAVIS, )
FREDDIE REED-DAVIS, )
DOUGLAS W. ZYLSTRA, )
JOHN S. KOLLER, STEVE STEVENSON, )
PAUL HESLIN, MARLIN MANGELS, )
GUS C. BROWNE II, )
JEANELLE WESTROM, )
SECOND AMENDMENT FOUNDATION, )
INC., ILLINOIS CARRY and )
ILLINOIS STATE RIFLE ASSOCIATION, )

)
Plaintiffs, )

v. ) Case No. 3:14-CV-3320-SEM-TSH
)

LISA MADIGAN, in her Official Capacity )
as Attorney General of the State of Illinois; )
HIRAM GRAU, in his Official Capacity as )
Director of the Illinois State Police, and )
JESSICA TRAME, as Bureau Chief of the )
Illinois State Police Firearms Services )
Bureau, )

)
Defendants. )

DECLARATION OF JULIANNE H. VERSNEL

I, Julianne H. Versnel, am competent to state, and declare the following
based on my personal knowledge:

1. I am the Director of Operations of the Second Amendment Foundation
(“SAF”).

2. SAF is a non-profit membership organization incorporated under the
laws of Washington with its principal place of business in Bellevue, Washington.
SAF has over 650,000 members and supporters nationwide, including thousands in
Illinois. The purposes of SAF include education, research, publishing and legal
action focusing on the Constitutional right to privately own and possess firearms,
and the consequences of gun control.
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2

3. SAF has individual members and supporters who are adversely
impacted by 430 ILCS 66/40.

4. But for the criminal enactments challenged in this complaint, SAF
members who are non-residents of Illinois, who nonetheless work in, travel to, and
spend significant amounts of time within Illinois would apply for concealed carry
permits in order to carry concealed firearms for their own defense, but they refrain
from carrying concealed firearms for fear of arrest, prosecution, fine and
incarceration.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this the 1st day of June, 2015.

Julianne H. Versnel
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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS

SPRINGFIELD DIVISION

KEVINW. CULP, MARLOW DAVIS, )
FREDDIE REED-DAVIS, )
DOUGLAS W. Zl'LSTRA, )
JOHN S. KOLLER, STEVE STEVENSON, )
PAUL HESLIN, MARLIN MANGELS, )
GUS C. BROWNE II, )
JEANELLE WESTROM, )
SECOND AMENDMENT FOUNDATION, )
INC., ILLINOIS CARRY and )
ILLINOIS STATE RIFLE ASSOCIATION, )

)
Plaintiffs, )

v. ) Case No. 3:14-CV-3320-SEM-TSH
)

LISA MADIGAN, in her Official Capacity )
as Attorney General of the State of Illinois; )
HIRAM GRAU, in his Official Capacity as )
Director of the Illinois State Police, and )
JESSICA TRAME, as Bureau Chief of the )
Illinois State Police Firearms Services )
Bureau, )

)
Defendants. )

DECLARATION OF MARLIN MANGELS

I, Marlin Mangels, am competent to state, and declare the following based on

my personal knowledge:

1. I am a resident of the City of Keokuk, State of Iowa. I possess an Iowa

driver's license and an Iowa license to carry a concealed weapon, as well as

concealed carry licenses from Utah and Arizona. Keokuk is just across the

Mississippi River from Hamilton, Illinois. I frequently ride my bicycle up the River

Road in Illinois, eats in restaurants in Hamilton, Illinois, travel to see my wife's
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family in the Chicago area, and travel I -80 through Illinois to visit friends in

Massachusetts.

2. I am allowed to possess a firearm in Illinois only on my premises, or on

someone else's premises with permission, but I am prohibited by 430 ILCS 66/40

from obtaining a concealed carry permit, and thus carrying a handgun in a

concealed manner for self-defense.

3. I am otherwise qualified to apply for a concealed carry permit in

Illinois, except for 430 ILCS 66/40.

4. I would carry a loaded and functional concealed handgun in public for

self-defense, but I refrain from doing so because I fear arrest, prosecution, fine, and

imprisonment as I understand it is unlawful for non-residents from Iowa to carry a

concealed handgun in Illinois, or even to apply for a license to do so.

5. I am a member of the Second Amendment Foundation, Illinois State

Rifle Association, and Illinois Carry.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this the ~ day of June, 2015.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF ILLINOIS 

SPRINGFIELD DIVISION 

KEVIN W. CULP, MARLOW DAVIS, 
FREDDIE REED-DAVIS, 
DOUGLAS W. ZYLSTRA, 
JOHN S. KOLLER, STEVE STEVENSON, 
PAUL HESLIN, MARLIN MANGELS, 
GUS C. BROWNE II, 
JEANELLE WESTROM, 
SECOND AMENDMENT FOUNDATION, 
INC., ILLINOIS CARRY and 
ILLINOIS STATE RIFLE ASSOCIATION, 

Plaintiffs, 
V. 	 Case No. 3:14-CV-3320-SE1VI-T5H 

LISA MADIGAN, in her Official Capacity 
as Attorney General of the State of Illinois; 
HIRAM GRAU, in his Official Capacity as 
Director of the Illinois State Police, and 
JESSICA TRAME, as Bureau Chief of the 
Illinois State Police Firearms Services 
Bureau, 

Defendants. 

DECLARATION OF RICHARD PEARSON  

I, Richard Pearson, am competent to state, and declare the following based on 
my personal knowledge: 

	

1. 	I am the Executive Director of the Illinois State Rifle Association 
('ISRA"). 

	

2, 	ISRA is a non-profit membership organization incorporated under the 
laws of Illinois with its principal place of business in Chatsworth, Illinois. ISRA has 
over 26,600 members and supporters in Illinois, and many members outside the 
State of Illinois. The purposes of ISRA include securing the Constitutional right to 
privately own and possess firearms within Illinois, through education, outreach, 
and litigation. ISRA has bought and is pursuing this action on behalf of itself and 
its members. 

E-FILED
 Saturday, 14 January, 2017  01:38:37 AM 

 Clerk, U.S. District Court, ILCD

3:14-cv-03320-SEM-TSH   # 46-12    Page 1 of 2                                           
        

                                                                              App. 44

Case: 17-2998      Document: 7-3            Filed: 11/07/2017      Pages: 318 (197 of 468)



	

8. 	ISRA has individual members and supporters who are adversely 
impacted, by 430 ILCS 66/40. 

	

4. 	But for the criminal enactments challenged in this complaint, ISRA 
members who are non-residents of Illinois, who nonetheless work in, travel to, and 
spend significant amounts of time within Illinois would apply for concealed carry 
licenses in order to carry concealed firearms for their own defense, but they refrain 
from carrying concealed firearms for fear of arrest, prosecution, fine and, 
incarceration. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this the 2--clay of June, 2015. 

Richard Pearson 
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